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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

AMERICAN PSYCHIATRIC

ASSOCIATION (ON BEHALF OF ITS :

MEMBERS AND THEIR PATIENTS); : CIVIL ACTION
CONNECTICUT PSYCHIATRIC : NO. 3:13-CV-00494 (JBA)
SOCIETY, INC. (ON BEHALF OF ITS

MEMBERS AND THEIR PATIENTS);

CONNECTICUT COUNCIL OF CHILD

AND ADOLESCENT PSYCHIATRY,

INC. (ON BEHALF OF ITS MEMBERS

AND THEIR PATIENTS);

SUSAN SAVULAK, M.D. D/B/A

ASSOCIATES IN PSYCHOTHERAPY

& PSYCHIATRY, LLC (ON BEHALF OF

HERSELF, HER PATIENTS AND AS

ASSIGNEE OF BG AND SM);

THEODORE ZANKER, M.D. (ON

BEHALF OF HIMSELF AND HIS

PATIENTS); AND W.W. (IN HER

INDIVIDUAL CAPACITY)

Plaintiffs,
V.
ANTHEM HEALTH PLANS, INC. D/B/A
ANTHEM BLUE CROSS AND BLUE
SHIELD AND WELLPOINT, INC

Defendants. . NOVEMBER 21, 2013

SECOND AMENDED COMPLAINT

Nature of the Action

Plaintiffs — mental health patients, psychiatrists, and professional associations

— bring this action to enforce their rights and the rights of their members and their
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members’ patients under the Mental Health Parity and Addiction Equity Act of 2008
(“MHPAEA"). Congress passed MHPAEA to end discrimination in access to health
care against patients with mental health and substance use disorders

(“MH/SUDs”). The law, along with implementing regulations adopted by the
Departments of Labor, Treasury and Health and Human Services expressly prohibits
health plan providers and health insurers from adopting or implementing limitations
on mental health benefits that are more stringent or restrictive than comparable
limitations on other medical and surgical benefits. Among other things, the law
prohibits plans and insurers from using methodologies for developing reimbursement
rates for mental health treatment that are less favorable than the methodologies
used to develop reimbursement rates for other types of medical and surgical
treatment.

Defendants provide health plans and other health insurance in Connecticut
and set the policies that govern and act as fiduciaries for such plans. Defendants
have violated MHPAEA and their contractual obligations to in-network physicians by
applying formulas and methodologies for determining reimbursement rates for
psychiatric physician services that are not comparable to and are applied more
stringently than the formulas and methodologies for determining reimbursement
rates for non-psychiatric physician services. In so doing, Defendants have violated
their obligations under ERISA as health plan providers and plan fiduciaries,
breached their contracts with in-network health care providers, and tortiously
interfered with the relationship between psychiatrists and their patients and patients

and their health plans.
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The importance of this case is acute. In their lifetime, one in five Americans
will suffer a mental iliness and five percent of Americans will suffer a severe mental

illness. 70-90 percent of those who seek treatment will find relief and live normal
productive lives. But less than one third of those who need freatment have access to

mental health care. As a result, millions of Americans suffering from mental iliness
are denied the treatment to which they are entitled and that would enable them to
live healthy and productive lives. Medically necessary MH/SUD services in
Connecticut and elsewhere in the United States are inadequate to meet the urgent
demand created by patients in need. The number of psychiatrists in networks is
insufficient to meet patient needs. While the purpose of health insurance is to
facilitate access to medically necessary health care services, Defendants have
exacerbated the access crisis by discrimination in payment for psychiatric services
which further limits network access and access to the full panoply of benefits to
which patients are entitled under their health plans.

Plaintiffs seek a declaration that Defendants have violated MHPAEA and an
injunction requiring Defendants to conform their reimbursement rates and policies to
the requirements of federal law and their contracts with providers. In the absence of
such relief, Defendants will be able to continue violating federal law with impunity,
and patients and their families will continue to suffer. Enforcement of Defendants’
obligations in this case, by contrast, will be a critical step towards realizing the
mandate that Congress adopted to end discrimination against and stigma associated

with mental illness
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The Parties

1. Plaintiff American Psychiatric Association (hereinafter, “APA”) is a
501(c)(6) corporation under the Internal Revenue Code that is incorporated in the
District of Columbia, with its principal place of business at 1000 Wilson Boulevard,
Suite 1825, Arlington, Virginia. The APA is a membership organization with
approximately 34,000 member psychiatrists, 750 of whom practice and/or reside in
the State of Connecticut and do business with insurance companies including the
Defendants on an in-network or out-of-network basis. APA’s mission includes
promotion of the common professional interests of its members, improving the
treatment, rehabilitation and care of persons with mental disorders, advancing
standards of psychiétric services and facilities, and promoting the best interests of
patients actually or potentially making use of mental health resources. APA brings this
Complaint on behalf of: (a) its member psychiatrists in the State of Connecticut who
participate in the Defendants’ networks or deal with the Defendants on an out-of-
network basis; (b) its members outside of the State of Connecticut who treat the
Defendants’ subscribers with Connecticut-based insurance on an in-network or out-of-
network basis; and (c) the patients of its member psychiatrists in the State of
Connecticut who are subscribers of and/or beneficiaries covered under the
Defendants’ health plans.

2. Plaintiff Connecticut Psychiatric Society, Inc. (hereinafter, “CPS") is a
501(c)(6) corporation under the Internal Revenue Code that is incorporated in the
State of Connecticut, with a principal place of business at One Regency Drive,

Bloomfield, Connecticut. It is a membership organization comprised of approximately
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750 psychiatrists practicing and/or residing in the State of Connecticut. CPSis a
district branch of the APA. All CPS members are also members of the APA. CPS'’s
mission is to advocate for psychiatric patients and those who care for them, promote
and disseminate professional values, and to strengthen the scientific basis of
psychiatric diagnosis and treatment. CPS brings this Complaint on behalf of: (a) its
member psychiatrists in the State of Connecticut who participate in the Defendants’
networks or deal with the Defendants on an out-of-network basis; and (b) the patients
of its member psychiatrists in the State of Connecticut who are subscribers of and/or
beneficiaries covered under the Defendants’ health plans.

3. Plaintiff Connecticut Council of Child and Adolescent Psychiatry, Inc.
(hereinafter, “CCCAP”) is a 501(c)(6) corporation under the Internal Revenue Code
that is incorporated in the State of Connecticut, with its principal place of business at
104 Hungerford Street, Hartford, Connecticut. CCCAP is a membership organization
exclusively for psychiatrists who specialize in child and adolescent mental health
issues. CCCAP has 225 members in the State of Connecticut. Its mission is to
promote the healthy development of children, adolescents, and families through
research, training, advocacy, prevention, comprehensive diagnosis and treatment and
to meet the professional needs of child and adolescent psychiatrists throughout their
careers. CCCAP brings this Complaint on behalf of: (a) its member psychiatrists in
the State of Connecticut who are in the Defendants’ networks or deal with the
Defendants on an out-of-network basis; and (b) the child and adolescent patients of
CCCAP member psychiatrists in the State of Connecticut who are subscribers and/or

beneficiaries covered under the Defendants’ health plans.
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4. Plaintiff Susan Savulak, M.D. d/b/a Associates in Psychotherapy and
Psychiatry, LLC (hereinafter, “Dr. Savulak”) is a medical doctor certified by the
American Board of Psychiatry and Neurology in the practice of psychiatry. Dr.
Savulak is licensed to practice and does practice psychiatry in the State of
Connecticut. Her principal place of business is at 74 East Street, Suite 304, Plainville,
Connecticut. She is a participating provider in the Defendants’ insurance plans. Dr.
Savulak brings this Complaint on behalf of herself, on behalf of her patients who are
insured under plans where Defendants either provide the insurance or exercise
discretion to determine provider reimbursement rates and patient coverage, and on
behalf of two mental health consumers who have assigned “all right title and interest
in and to any claim or cause of action in law or in equity, including but not limited to
claims for breach of fiduciary duty, injunctive and declaratory relief, arising out of or
relating to any alleged violation of the Mental Health Parity and Addiction Equity Act,
the Employee Retirement Income Security Act, or any provision of state law that
relates to those claims against [their] plan . . .” to her. Her patients rely upon her to
provide diagnosis and treatment of illness (including psychotherapy), to defend their
need for treatment when the Defendants inquire, and to correctly bill and code the
treatments she provides so that the Defendants will provide coverage and medical
records will be accurate.

5. Dr. Savulak’s patients and assignors are unwilling to come forward as
individual named plaintiffs in this case or to identify themselves to their employers as
mental health beneficiaries because of the unjust stigma associated with mental

iliness, because of their fear that their employers will learn of their illness,
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discrimination against them and because acting as a plaintiff in a lawsuit may be
stressful and deleterious to their treatment progress.

6. Plaintiff W.W. (hereinafter, “W.W.”) is an individual who is insured by the
State of Connecticut under a plan administered by Anthem. The State elected to be
compliant with MHPAEA. The State has given Anthem broad discretion under this
plan to administer benefits and to determine the payment of benefits and
reimbursement rates for providers in compliance with MHPAEA. W.W. has elected to
pay additional amounts of money for her insurance in order to secure an out-of-
network benefit option in her health plan. She is a resident of the State of Connecticut
and accesses mental health benefits in her Point of Service Anthem Blue Cross Blue
Shield Plan. W.W.'s psychiatrist does not participate in Anthem’s networks. W.W.
sees her treating physician for psychotherapy and psychopharmacological
management, pays the doctors’ fees, and then seeks reimbursement from Defendant
Anthem using her out-of-network benefit.

7. Plaintiff Theodore Zanker, MD is a medical doctor certified by the
American Board of Psychiatry and Neurology in the practice of psychiatry and child
psychiatry. Dr. Zanker is licensed to practice and does practice psychiatry in the State
of Connecticut. His principal place of business is at 315 Whitney Avenue, New
Haven, Connecticut. Through his hospital employment, Dr. Zanker was formerly a
participating provider in Anthem’s network, but no longer participates in the network.
He brings this Complaint on behalf of himself and his patients who received insurance
through Defendants or through plans administered by Defendants under which

Defendants have complete discretion in setting provider reimbursement rates. Child
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and adolescent patients and their families rely upon their psychiatrists to provide
diagnosis and treatment of iliness, to defend their need for treatment when the
Defendants inquire, and to correctly bill and code the treatment provided so that
coverage and medical records will be accurate. Dr. Zanker’s patients on whose
behalf this claim is brought are fully insured by Defendants, or are insured by their
employer’s self-funded plan which gives Defendants unfettered discretion to
determine coverage, medical necessity and reimbursement rates.

8. Defendant Anthem Health Plans, Inc. d/b/a Anthem Blue Cross and Blue
Shield (“Anthem”) is a Connecticut corporation with a principal place of business at
108 Leigus Road, Wallingford, Connecticut. Anthem offers several health plans in
Connecticut. Anthem also administers health plans in Connecticut and is given
unfettered discretion in administration of those plans regarding setting of rates for
providers and on determination of coverage, benefits and medical necessity. On
information and belief, Anthem is a subsidiary of WellPoint, Inc. and gets its
instruction for the operation on these plans, including provider reimbursement rate
determinations, from WellPoint.

9. Defendant WellPoint, Inc. (hereinafter “WellPoint”) is an Indiana
corporation, with its principal place of business at 120 Monument Circle, Indianapolis,
Indiana. WellPoint directly or indirectly owns 100% of the stock of Anthem. WellPoint.
reports that it is one of the largest health benefits companies in the United States and,
in 2012, posted net profits of over $2.6 billion. In the first six months of 2013, while the
events described herein occurred, WellPoint and its subsidiaries posted net profits of

nearly $1.7 billion. On information and belief, WellPoint sets policies across its
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Anthem subsidiaries, including coverage polices and national policies for the
methodologies WellPoint subsidiaries use to set provider reimbursement rates and
apply medical necessity standards. To set these polices, WellPoint employs a “Chief
Medical Officer,” Vice President of Patient Innovation, Enterprise Execution and
Efficiency and Clinical Health Policy Officer to set policies, including policies for
mental health care and provider reimbursement rates for all companies in the
WellPoint family. Through the setting of these policies, WellPoint exercises
discretionary authority and control respecting the health plans offered by Anthem and
Anthem’s decisions with regard to administration of self -funded plans.

Jurisdiction and Venue

10.  Jurisdiction in this Court is appropriate under 28 U.S.C. §1331 and 29
U.S.C. §1132(e)(1) as this case arises under a federal statute, the Employee
Retirement Income Security Act (“ERISA”) including the Mental Health Parity and
Addiction Equity Act (MHPAEA) and seeks declaratory and injunctive relief pursuant
to section 502(a)(3) of ERISA. The complaint alleges a system-wide violation of a
statute (MHPAEA) through the manner in which Defendants set reimbursement rates
for mental health providers and seeks a declaration from this Court that Defendants
conduct violates MHPAEA and injunctive relief precluding such future violations.

11.  This Court has supplemental jurisdiction under section 28 U.S.C. § 1367
over the claims arising under state law as the claims arise out of the same set of
operative facts and the same transaction or occurrence as the claims under ERISA.

12.  Venue is appropriate in this District under 28 U.S.C. §1391(b)(1) and (2)

and 29 U.S.C. §1132(e)(2) as Anthem resides in this District, other Defendants do
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business in this District and substantially all of the actions and omissions committed
by the Defendants which give rise to the complaint and injury alleged occurred in this
district.

13.  This Court has personal jurisdiction over the Defendants because
Anthem resides in this District, other Defendants do business in this District, and
because substantially all of the actions giving rise to this Complaint occurred in this
District, or had a substantial impact in and have caused injury within this District.

14.  Plaintiffs APA, CPS, and CCCAP have standing to bring this Second
Amended Complaint on behalf of their members. The associations’ members have
standing in their own right in that they have suffered injury and will continue to have
patient relationships threatened by Defendants’ conduct unless this Court intervenes.
The interests the associations seek to protect are germane to their missions. Neither
the claims asserted nor the declaratory and injunctive relief requested require the
participation of any individual member of the associations in the lawsuit.

15.  Drs. Savulak and Zanker have standing to bring claims on behalf of their
patients. Their respective patients have standing in their own right because those
patients have suffered or will suffer discrimination and injury caused by Defendants’
unlawful conduct, and the declaratory and injunctive relief requested herein would
redress that injury. Drs. Savulak and Zanker have standing to bring those claims on
their patients’ behalf because the unique and intimate doctor-patient relationship
between a psychiatrist and a patient aligns their interests in litigating the claims, and
psychiatric patients face substantial obstacles in bringing and litigating claims on their

own behalf, both because of the unjust stigma associated with mental illness and
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because of the inherent challenges of their condition. Dr. Savulak also has standing
as assignee of BG’s and SM'’s claims.

16. APA, CPS, and CCCAP have standing to bring claims on behalf of their
members’ patients. These associations’ members, like Drs. Savulak and Zanker,
have standing to bring claims on behalf of their patients because the nature of the
relationship between a psychiatrist and his or her patient aligns their interests in
litigation, and because those patients face substantial obstacles in bringing and
litigating a case on their own behalf. The associations in turn have standing to litigate
these claims on behalf of their members because those members have standing in
their own right, the interests the associations seek to protect are germane to their
missions, and neither the claims asserted nor the declaratory and injunctive relief
requested require the participation of any individual members of the associations or
patients in the lawsuit.

17. The Parties are engaged in a real and justiciable controversy concerning
the legality of the Defendants’ actions described herein and seek the Court’s
intervention to resolve the dispute and declare the rights of the Parties.

Background Facts

A. BG’s Company Plan

18.  Susan Savulak, MD is the assignee of BG who is a participant of a self-

insured health plan, Lumenos Health Savings Account (“LHSA”) provided by her

employer, “BG’s Employer”.1 The Plan covers more than 50 employees and is subject

! Plaintiffs concurrently filed a motion to hold the name of the employer and the

name of the plan participant who assigned the claim in confidence to avoid
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to MHPAEA.. BG has assigned “all right title and interest in and to any claim or cause
of action in law or in equity, including but not limited to claims for breach of fiduciary
duty and for injunctive and declaratory relief, arising out of or relating to any alleged
violation of the Mental Health Parity and Addiction Equity Act, the Employee
Retirement Income Security Act, or any provision of state law that relates to those
claims against the health plan . . .” to Dr. Savulak. The LHSA is an Anthem product.
Anthem and WellPoint are fiduciaries of this Plan under ERISA because they have
and exercise discretionary authority and/or discretionary responsibility in
administering the Plan. 29 USC §1002(21)(A)(iii). Specifically, Anthem has “complete
discretion to determine the administration of the Covered Person'’s benefits. Anthem
BCBS’ determination shall be final and conclusive and may include, without
limitations, a determination of whether the services, care, treatment, or supplies are
Medically Necessary . . . whether [provider] charges are consistent with its Maximal
Allowable Amount.” Anthem also has the sole authority to construe the contract and
to establish and amend rules, regulations and procedures regarding interpretation and
administration of the plan, and to determine reimbursement rate for providers. Upon
information and belief, WellPoint sets corporate policy for determination of provider

rates which is followed and executed by Anthem in servicing its contract.

public disclosure of the Assignors’ condition and to prevent Assignors'’
employer from becoming aware of it or the Assignee'’s complaint.
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B. SM’s Company Plan

19.  SMis a beneficiary under an Anthem insured Lumenos Health Savings
Plan provided by SM’s spouse’s employer, “SM’s Spouse’s Company”. The Plan
covers more than 50 employees and is subject to MHPAEA. SM has assigned “all
right title and interest in and to any claim or cause of action in law or in equity,
including but not limited to claims for breach of fiduciary duty and for injunctive and
declaratory relief, arising out of or relating to any alleged violation of the Mental Health
Parity and Addiction Equity Act, the Employee Retirement Income Security Act, or any
provision of state law that relates to those claims against the health plan . . . “to Dr.
Savulak. SM uses in network benefits for treatment of SM’s mental health condition.

20. Under SM’s Spouse’s Company Plan, Anthem has unfettered discretion
to set provider reimbursement rates, make medical management decisions and to
determine coverage under the Plan. Upon information and belief, WellPoint sets
corporate policy for determination of provider rates which is followed and executed by
Anthem in servicing its contract.

21.  Defendants have set those rates in violation of MHPAEA causing
network providers to leave the network, services to be reduced and discrimination
against mental health patients.

C. W.W.’s Plan

22.  W.W.is a participant in the State of Connecticut Point of Service Health
Benefit Plan.

23.  The State of Connecticut is the Plan Sponsor. The Plan covers more

than 50 employees.
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24.  Anthem is the Plan Administrator and provides health insurance under
this Plan.

25. Under the Plan, W.W.’s mental health treatment services obtained
outside the network are reimbursed at 80% of the allowable cost (after payment of the
annual deductible). She also pays 100% of the amount that the Out-of Network
Provider bills above the Maximum Allowable Amount.

26. The Plan Document gives Anthem complete discretion in determining
whether services are medically necessary.

27. Anthem determines the rates paid to in and out of network providers.
Upon information and belief, WellPoint sets corporate policy for determination of
provider rates which is followed and executed by Anthem in servicing its contract.

28.  The Plan provides that mental health conditions will be covered to the
same extent as the medical/surgical coverage described in the Plan.

29.  Pursuant to MHPAEA, sponsors of self-funded, nonfederal
governmental plans, like the State of Connecticut, are permitted to elect to exempt
those plans from (“opt out of”) compliance with MHPAEA.

30. The State of Connecticut has not opted out of the MHPAEA.
31.  Accordingly, WW.’s Plan is subject to MHPAEA's requirements.

D. All Other Plans Defendants Insure, Administer or For Which
Defendants Act as A Fiduciary.

32. In every situation where Defendants act as the insurance issuer, Plan
Administrator or as a fiduciary under any health plan, they maintain sole discretion to
set provider reimbursement rates and, upon information and belief, does so pursuant

to a formula established by WellPoint for its subsidiaries.
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33.  Anthem and WellPoint determine the rate they will pay for a specific
service or procedure and dictate that rate across the board to any psychiatrist in its
network, across all plans. While some large groups have the ability to negotiate
provider rates, Anthem will not negotiate rates with small groups or individual
practitioners — which comprise a significant part of its provider network. Accordingly,
whether the plan is self-insured with Defendants acting in a fiduciary capacity or fully
insured by Defendants, Defendants use the same network of providers and pay them
the same reimbursement rates regardless of the particulars of the individual plan.
Accordingly, any health plan for which Defendants provide the network of physicians
violates MHPAEA and the particulars of a given plan are inconsequential to this
conduct.

E. Mental Health Facts

34. Psychiatrists are medical doctors who specialize in the prevention,
diagnosis and treatment of MH/SUDs. Psychiatrists treat the biological, psychological
and social components of mental illness and substance use disorders. As medical
doctors, psychiatrists are trained and qualified to provide basic medical evaluation
and management services identical to other physicians. They attend the same
medical school programs as other physicians and, in addition, complete at least
another four-year residency program after medical school that focuses on the
prevention, diagnosis and treatment of MH/SUDs.

35. A psychiatrist who participates in a Defendants’ network is an “in-
network” or “participating” provider and contracts with Defendants. The patients pay

only an agreed upon co-payment and/or deductible and Anthem or the insurer pays
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the doctor an “agreed-upon’” fixed fee for service dictated by the provider’s contract
with Anthem. In most cases, Defendants dictate the fees and will not negotiate them.
In-network psychiatrists often take on the responsibility of all administrative services
involved in a patient's access to care, including billing, appealing claim denials, and
applying for pre-authorizations for treatment because this complex and tedious
process often proves daunting for patients with MH/SUDs. Psychiatrists are not
compensated for this time.

36.  Many psychiatrists will not participate in the Defendants’ networks
because they refuse to accept the fees that Defendants dictate. Defendants generally
reimburse psychiatrists less than they reimburse non-psychiatric physicians who
provide comparable medical services. Further, Defendants impose onerous
administrative requirements on psychiatrists which can interfere with the doctor’s
ability to provide quality care. If patients possess the financial resources, they can
see these “out-of-network” or “non-participating” physicians and pay the psychiatrist’'s
fees directly out of their own pocket. If patients pay additional premiums for an “out-
of-network benefit” in their plan, they may be reimbursed for the amount that
Defendants would have paid an in-network doctor, or another rate determined by
Defendants. In the vast majority of circumstances, it is much more expensive for
patients to see out-of network psychiatrists, because patients must pay the difference
between what Defendants have agreed to pay and the doctor's market fee. Seeing
an out-of network psychiatrist costs disproportionately more than seeing out-of-
network, non-psychiatric physician because Defendants reimburse psychiatric

patients less for MH/SUD visits than it does for non-psychiatric physician visits.
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37. Many mental health patients in Connecticut, and throughout the country,
must see out of network psychiatrists because Defendants’ network of psychiatrists is
insufficient to meet the demand for psychiatric care. If Defendants’ network were
adequate, there would be no need for patients to seek out of network service at higher
personal cost or to forego medically n’ecessary treatment.

F. Insurance Coding Facts

38.  CPT, which stands for Current Procedural Terminology, is a listing of
descriptive terms and identifying codes for reporting medical services and procedures.
The purpose of CPT is to provide a uniform language that accurately describes
medical (mental health and non-mental health related), surgical, and diagnostic
services in order to facilitate an effective means for reliable nationwide communication
among physicians and other healthcare providers, patients and third parties, such as
insurance companies. CPT is the federally mandated procedure code set, and all
health care plans and providers who transmit information electronically are required
by federal law to use these established national standards in their business practices.

39.  Each psychiatric diagnosis is represented by a diagnostic code on
insurance forms and in patients’ medical records. Each treatment or procedure
provided in connection with a diagnosis of an illness is represented on insurance
forms, including billing forms, and in the patient's medical records by a CPT code.

40. Effective January 1, 2013, the federal government adopted changes to
certain CPT codes including that psychiatrists who perform or provide medical
services similar to other non-psychiatric physicians bill the same CPT codes as their

non-psychiatric physician counterparts. In addition, as a result of these changes,
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psychiatrists were instructed to use “add-on” procedure codes to insure that other
services provided by psychiatrists in the same visit as, and in conjunction with,
medical services, such as psychotherapy, would be formally and properly documented
and compensated.

41.  In psychiatry, during a patient visit, the psychiatrist may provide primary
medical evaluation and management (“E/M”) services, which include a medical
evaluation of the patient’s condition and review of the patient’'s medications and/or
other medical conditions that may relate to the patient’s psychiatric illness. During
this same visit, the psychiatrist may also provide other services (e.g., psychotherapy).
Prior to January 1, 2013, psychiatric physicians used different codes that combined
the values for E/M and psychotherapy services into one code. Under current federal
guidelines, the psychiatrist records the CPT code for the E/M service and the
additional service and bills the patient or the insurance company for each service (i.e.,
the E/M service plus the psychotherapy). Non-psychiatric physicians also bill and are
paid in this manner, i.e., for a primary medical code and for work in addition to the
primary visit‘medical service that is reflected in “add-on” codes.

42.  Aseparate process exists to determine the value of the service reflected
by each primary and add-on CPT code. The Centers for Medicare and Medicaid
Services (“CMS”) establish a total value, including a physician work value for each
relevant CPT code. The factors used to determine physician work value include the
time required to perform the services; the technical skill and physician effort required;
the mental effort and judgment required; and the stress due to the potential risk to the

patient. Thus, the value ascribed to the CPT code that represents a more difficult case
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is generally more than the value ascribed to the more common ilinesses. The
physician work value for a given CPT code remains the same regardless of the
physician’s specialty. In other words, the federal government recognizes that all
physicians billing the same code provide a specific service that has the same value.
The Medicare Fee schedule established by CMS is based upon these work values
and ascribes the same payment to all physicians who bill the same code (i.e., equal
pay for comparable work).

G. Defendants’ Conduct

43. The Defendants have used the CPT code changes as a platform to limit
and distort services provided by psychiatrists, to reduce the fees paid to psychiatrists,
to impose a greater burden and expense upon patients receiving psyéhiatric treatment
than they impose upon patients seeking non-psychiatric medical services, and to
further hinder access to medically necessary psychiatric care through further
reduction in network adequacy.

44.  The manner in which Defendants have accomplished this has varied
since January of 2013, but has never been in compliance with the law. For example,
Anthem originally told psychiatrists that they could not bill or code via an “add-on” for
psychotherapy on the same day in which they provided medical services. This
required doctors to either provide a time consuming service, such as psychotherapy,
without charge or code, or to ask the patient to come back for psychotherapy on
another day thereby making access to needed psychiatric services more restrictive
than allowable by law because patients would be required to visit twice for a service

that should be provided in one visit and incur more costs associated with another visit.
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Moreover, medical records need to be accurate so all treatments need to be coded
and noted in the record.

45.  Later, Anthem required psychiatrists to make a note of the
psychotherapy Defendants service in the patient record, but the Defendants still would
not pay for the psychotherapy provided in the same visit. Notwithstanding the fact
that no value was assigned to the psychotherapy add-on code when payment to the
physician was considered, Defendants charged the patient a co-payment for each
service, increasing the out-of-pocket cost to patients who receive two services in one
visit.

46.  Through manipulation of the reimbursement schedules, Defendants
have limited the scope of the benefits provided by discouraging psychiatrists from
providing an appropriate scope of service where indicated as medically necessary
(i.e., psychotherapy in addition to basic E/M in the same visit) because payment for a
45 minute visit that includes psychotherapy and medical evaluation and management
is not noticeably more than payment for a 15 minute visit that provides medical
evaluation and management alone. Where psychiatrists do not provide
psychotherapy, the patient is required either to see a second provider for that service
or to return to the same psychiatrist on a different day for psychotherapy services.
Either way, the patient is required to pay additional co-payments and experiences
additional time burdens that should not be necessary and are not required of
medical/surgical benefit recipients. Many patients will forgo medically necessary
psychotherapy because they cannot afford the expense or the additional time and

inconvenience of receiving it.
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47.  W.MW.s out-of-network provider sees her for psychotherapy, medical
evaluation and management and/or psychopharmacologic management. The
psychiatrist's fees have remained constant in 2012 and 2013. Yet, in 2013, when
Defendants changed the fee schedule, the amount that Defendants reimbursed for
the identical services was almost 50% less than in 2012, causing W.W. to incur out-of-
pocket costs that she could not afford to pay, thereby reducing her treatment options
and frequency.

48.  Dr. Savulak complained to the Connecticut Insurance Department and
APA, CPS, and CCCAP asked Defendants to address these issues. Defendants
refused. Plaintiffs filed their Original Complaint.

49.  After Plaintiffs filed the Original Complaint, Anthem sent psychiatrists in
Connectictljt another new fee schedule which they dictated would be effective almost
immediately. That fee schedule dramatically reduced the amount Defendants would
pay for some E/M services and provided some fees for psychotherapy that were so
low that there was no financial incentive to provide that service. In some instances, if
a psychiatrist were to provide both E/M services and psychotherapy in one visit,
Defendants would pay that provider 45.5% less for providing both services than it
originally offered for E/M service alone. Under the current fee schedule, a psychiatrist
will earn a higher fee for psychotherapy if he/she does not offer medical services in
the same visit. Indeed, Defendants pay for psychotherapy without medical evaluation
and management at a rate that is approximately 66% more than when a psychiatrist

does the same amount of psychotherapy but also provides medical servibes in the

same visit.
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50. Upon information and belief, many psychiatrists dropped out of the
Defendants’ network, or refused to take on new patients insured by the Defendants as
a result of the Defendants’ actions. The cost to the patient of out-of-network care also
increased because the Defendants reimbursed patients at IoWer rates for the same
services in 2013 than they had in 2012. In short, access to MH/SUD treatment has
been made more complicated and costly than treatment for medical surgical care in
any plan in which Anthem has discretion over provider reimbursement rates to the
detriment of patient access and medical care.

51.  Approximately 50% of Dr. Savulak’s patients are covered by
Defendants’ rates. Dr. Savulak cannot continue to remain a provider in Defendants’
network under the circumstances and her patients who cannot pay out of network
rates or who do not have an out of network benefit, will have to seek care from
another psychiatrist in Defendants’ network. Because the network is already
inadequate to meet demand, these patients’ conditions will deteriorate. BG and other
patients will no longer have access to their long term physician with whom she has a
productive relationship.

52. The Defendants’ discrimination against psychiatric patients threatens the
availability of in-network psychiatrists, thereby making affordable psychiatric treatment
beyond the reach of many insured patients. Discouraging providers from providing
psychotherapy and E/M in the same session increases patient costs and discourages
them for seeking care. Continued discrimination against patients with MH/SUDs
exacerbates stigma. Damages are not adequate to remedy these wrongs because

most patients cannot access out of network physician services and many do not have
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that benefit. Therefore those with a mental illness or substance use disorder will not

have access to care.

H. Mental Health Parity and Addiction Equity Act

53.  The Mental Health Parity and Addiction Equity Act of 2008 (MHPAEA) is
codified in ERISA at 29 U.S.C. §1185a. MHPAEA is an antidiscrimination statute
designed to ensure that mental health insurance benefits are treated no differently
than benefits available for medical and surgical claims.

54.  MHPAEA prohibits group health plans and health insurance issuers that
cover more than 50 employees and offer mental health and substance abuse
disorders (“MH/SUD") benefits from imposing financial requirements or treatment
limitations on MH/SUD benefits that are more restrictive than the predominant
financial requirements or treatment limitations applied to substantially all
medical/surgical benefits covered by the health plan or health insurance issuer.
MHPAEA also prohibits group health plans and health insurance issuers from
imposing separate financial requirements or treatment limitations that are applicable
only with respect to MH/SUD benefits. 29 U.S.C. §1185a(3).

55. MHPAEA defines two key concepts important to compliance with the law
— “financial requirements” and “treatment limitations”. Financial requirements set forth
the cost sharing between the plan and the participant/beneficiary of a Plan, including
co-payments, coinsurance, deductibles, and out-of-pocket limits. 29 U.S.C.
§1185a(3)(B)(i). Treatment limitations set limits on benefits based on the frequency
of treatment, number of visits, days of coverage, days in a waiting period, or other

similar limits on the scope or duration of treatment. 29 U.S.C. §1185a(3)(B)(iii).

-23-





Case 3:13-cv-00494-JBA Document 32 Filed 11/21/13 Page 24 of 48

56. The United States Departments of Labor, Treasury and Health and

Human Services (“the Departments”) issued Interim Final Rules (“IFR”) (effective for

plan years effective before July 1, 2014).% and the Final Rules (“FR”) (effective for
plan years beginning on or after July 1, 2014) to implement MHPAEA. Treatment
limitations are either quantitative or non-quantitative. Quantitative treatment limitations
(“QTLs") constitute treatment limitations that are “expressed numerically” (such as
calendar year limits on the number of office visits or inpatient hospital days, or lifetime
limits on the coverage of benefits). Non-quantitative treatment limitations, or NQTLs,
are treatment limitations, which are not expressed numerically, but “otherwise limit the
scope or duration of benefits for treatment under the plan.”

57.  Financial requirements, QTLs, and NQTLs that apply only to MH/SUD
benefits are separate treatment limitations. Separate treatment limitations are a per
se violation of MHPAEA.

58.  The IFR explicitly states that standards for provider admission to
participate in a provider network, including reimbursement rates; and plan methods for
determining usual and customary rates are NQTLs that must meet MHPAEA
requirements.

59.  The Final Rule confirms that provider reimbursement rates are non-

quantitative treatment limitations subject to the strictures of MHPAEA.

2 The Departments on November 8, 2013 issued the Final Rules implementing
MHPAEA. These rules become effective for plan years beginning July 1, 2014
but are informative about the intended interpretation of the IFR which in many
cases did not change in the Final Rule.
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60. The IFR provides a test, which allows plans to equalize, for comparison
sake, the NQTL applied to the MH/SUD benefit and the NQTL applied to the medical
surgical benefit. If a health plan imposes an NQTL on MH/SUD benefits, the plan
must demonstrate that: (1) the NQTL is comparable to the NQTL for medical/surgical
benefits; and (2) the NQTL is applied no more stringently to MH/SUD benefits than to
the medical/surgical benefits; or (3) there is a recognized clinically appropriate
standard of care that permits an exception (i.e., more stringent or non-comparable
application) to parts (1) and (2) to the NQTL comparability test above. (The Final Rule
eliminated the exception after finding that there probably are no exceptions that would
justify different application of standards to MH/SUD and medical surgical benefits.)

61. Under MHPAEA, an NQTL may not be imposed with respect to MH/SUD
benefits unless under the terms of the plan as written and in operation, any
processes, strategies, evidentiary standards or other factors used in applying the
NQTL to MH/SUD benefits are comparable to and are applied no more stringently
than the processes, strategies, evidentiary standards, or other factors used in
applying the limitation with respect to medical/surgical benefits.

62. Upon information and belief, the Defendants do not set rates for in
network or out of network psychiatric physicians in a manner that is comparable to the
manner in which they set rates for non-psychiatric physicians and they apply the
factors considered more stringently to psychiatric physicians in violation of MHPAEA.

63. The Defendants have not and cannot provide clinically appropriate

standards of care that would permit them to engage in the service access and
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payment discrimination against subscribers with a mental illness that is described
above and none exist.

64. The practices described herein are more restrictive than the
predominant limitations applied to substantially all of the medical and surgical benefits
covered by the plans. The Defendants’ discrimination against psychiatric patients
threatens the availability of in-network psychiatrists (which will force patients to seek
care on an out-of-network basis with lower reimbursement to patients than in the
past), thereby making affordable psychiatric treatment beyond the reach of many
insured patients. Discouraging providers from providing psychotherapy and E/M in
the same session increases patient costs and discourages them for seeking care.
Congress prohibited fiduciaries from applying financial requirements and treatment
limitations to MH/SUD benefits that are more restrictive than the predominant financial
requirements and treatment limitations applied to substantially all medical surgical
benefits, because it concluded that discrimination in this manner causes injury. It
causes stigma, it interferes with the decision to seek care, it interrupts
physician/patient relationships, causes patients to face higher costs of health care and
more difficulty in accessing mental health care; and psychiatrists are economically
disadvantaged, which discourages psychiatrists from participating in the Defendants’
networks. If there were sufficient psychiatrists available to patients in Defendants’
network, very few, if any, enrollees would need to seek treatment from out-of-network
physicians and pay the higher costs involved.

65. When patients must see out-of network physicians, their out-of-pocket

fees and administrative burdens increase. Many will have to forego care all together.
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l. Provider Contracts

66. Providers in Anthem’s network, including Dr. Savulak, sign form
“Provider Agreements” whose substantive terms do not vary between providers.
These agreements are form contracts, not subject to negotiation, and govern the
relationship between the parties.

67. These form agreements, including Dr. Savulak’s, contain a provision
stating: “Anthem BC&BS shall, as applicable, conduct Utilization/Quality Management
and administer Covered Services without discriminating against a Member on the
basis of race, color, national origin, religion, sex. Marital status, health status, sexual
orientation, age of Vietnam veteran’s status.”

68. Defendants discriminate in the provision of Covered Services (i.e.
Mental Health) by violating MHPAEA's requirement that the methodology for
determining reimbursement rates for providers of mental health services be
comparable and applied no more stringently than the methodology employed for
determining reimbursement rates for medical surgical providers. This discrimination
results in loss of network providers, limited access to care, increased cost of care, and
interruption of physician patient relationships for mental health patients.

COUNT ONE
ERISA §502(a)(3), 29 USC §1132(a)(3)
Violation of MHPAEA, 29 USC §1185a
(APA, CPS, and CCCAP on behalf of their members patients, against
Defendants)

69. Plaintiffs incorporate paragraphs 1 through 68 as if fully set forth herein

as paragraphs 69 through 79 of Count One.
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70. Defendants are bound by the mandates of MHPAEA because they offer
health insurance coverage in connection with group health plans that provide both
medical and surgical benefits and mental health or substance abuse disorder benefits.

71.  Defendants are fiduciaries under ERISA because they have
discretionary authority and/or discretionary responsibility in administering health
insurance plans.

72. Defendants have the responsibility to discharge their duties with respect
to the health insurance plans they offer solely in the interest of the participants and
beneficiaries.

73. The APA, CPS, and CCCAP bring this claim on behalf of their members
and their members’ patients who have been injured and continue to be injured by
Defendants’ discriminatory practices.

74. The APA, CPS, and CCCAP’s members have third-party standing to
assert claims on behalf of their patients because of the inherent closeness of the
relationship between psychiatrists and their patients. As a result of the particular
nature of psychiatric treatment, this relationship is even more intimate and trusting
than the relationship of patients with non-psychiatric medical doctors.

75.  The stigma associated with receiving mental health treatment is a
considerable deterrent to bringing suit. Mental health patients often seek to keep their
treatment private, especially from their employers and workplace colleagues. A
mental health condition substantively impairs a patient’s ability to litigate himself or

herself to enforce legal rights.
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76. Defendants’ policies and procedures relating to the administration of
mental health benefits, including reimbursement rates paid, prevent the APA, CPS,
and CCCAP’s members' patients from receiving necessary mental health services
and its members from providing those services or being appropriately compensated
for providing those services; the APA's, CPS’ and CCCAP’s interest and that of its
members’ patients are therefore aligned.

77. APA, CPS, and CCCAP have standing to bring claims on behalf of their
members’ patients. These associations’ members have standing to bring claims on
behalf of their patients because the nature of the relationship between a psychiatrist
and his or her patient aligns their interests in litigation, and because those patients
face substantial obstacles in bringing and litigating a case on their own behalf. The
associations in turn have standing to litigate these claims on behalf of their members
because those members have standing in their own right, the interests the
associations seek to protect are germane to their missions, and neither the claims
asserted nor the declaratory and injunctive relief requested require the participation of
any individual member of the associations in the lawsuit.

78.  On information and belief, Defendants failed to exercise their authority
and responsibility in a manner that fulfills their fiduciary obligations to participants and
beneficiaries and in a manner that insures compliance with MHPAEA by engaging in
conduct including, but not limited to, the following:

a. Applying financial requirements and treatment limitations only to
MH/SUD benefits that are not applicable to medical surgical
benefits and/or are more restrictive than the predominant

financial requirements and treatment limitations applied to
substantially all medical surgical benefits;
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b. Discouraging psychiatric physicians from providing
psychotherapy and E/M in the same treatment session;

C. Discouraging psychiatric physicians from participating in
Defendants’ networks;

d. Discouraging patients with mental illness or substance use
disorders from accessing medically necessary services by
increasing patient costs; and

e. Interfering with and interrupting physician/patient relationships.

79. ERISA §502(a)(1)(B) does not provide an adequate remedy because
Plaintiffs are not seeking to recover benefits under the terms of a Plan, to enforce
their rights under the terms of a Plan, or to clarify their rights to future benefits under
the terms of a Plan. Rather, Plaintiffs seek equitable relief to enjoin Defendants’ acts
and practices that violate the provisions of MHPAEA, which prevent Plaintiffs from
receiving the mental health services patient’s need, limit their access to in network
providers and treatment, and often times forces them to change mental health
providers. No exhaustion of administrative remedies is required, and even if it were,
the attempt to exhaust such remedies would be futile.

COUNT TWO
ERISA §502(a)(3), 29 USC §1132(a)(3)
Breach of Fiduciary Duty
(Dr. Savulak, as assignee of BG and SM, against Defendants)

80. Plaintiffs incorporate paragraphs 1 through 79 as if fully set forth herein
as paragraphs 80 through 85 of Count Two.

81. BG as a participant and SM as beneficiary under Lumenos Health

Savings Accounts (“LHSA"), have assigned all right, title and interest in and to any

claim or cause of action in law or in equity, including but not limited to claims for
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breach of fiduciary duty and injunctive and declaratory relief, arising out of or relating
to any alleged violation of MHPAEA to Dr. Savulak. Like BG and SM, Dr. Savulak has
been harmed by Defendants’ discriminatory practices and any declaratory relief
provided to BG and SM as a result of this lawsuit would benefit Dr. Savulak.

82. Defendant Anthem is a fiduciary under ERISA because it offered the
LHSA Plans, insures SM’s plan and it has discretion to administer benefits under both
BG’s and SM’s LHSA Plan.

83. WellPoint is a fiduciary under ERISA because it has discretionary
authority and/or discretionary authority in connection with management of the LHSA
Plan.

84. In their fiduciary capacities, all Defendants have responsibility to
discharge their duties with respect to the Plan solely in the interest of the participants
and beneficiaries, such as SM and BG, and in a manner that insures compliance with
MHPAEA. On information and belief, Defendants failed to exercise their authority and
responsibility in a manner that fulfills their fiduciary obligations to participants and
beneficiaries and in a manner that insures compliance with MHPAEA by engaging in
conduct including, but not limited to, the following:

a. Applying financial requirements and treatment limitations only to
MH/SUD benefits that are not applicable to medical surgical
benefits and/or that are more restrictive than the predominant

financial requirements and treatment limitations applied to
substantially all medical surgical benefits;

b. Discouraging psychiatric physicians providers from providing
psychotherapy and E/M in the same treatment session;

C. Discouraging psychiatric physicians from participating in
Defendants’ networks;
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d. Discouraging patients with mental ilinesses and/or substance use
disorders from accessing medically necessary services by
increasing patient costs; and

e. Interfering with and interrupting physician/patient relationships.

85. ERISA §502(a)(1)(B) does not provide an adequate remedy because Dr.
Savulak, as an assignee of the participant/beneficiary, does not seek to recover
benefits under the terms of the Plan, to enforce their rights under the terms of a Plan,
or to clarify their rights to future benefits under the terms of a Plan. Rather, Dr.
Savulak seeks equitable relief to enjoin Defendants’ acts and practices that violate
the provisions of MHPAEA, which prevent participants and beneficiaries like BG and
SM from receiving the mental health services they need, limits their access to in
network providers and treatment, and often times forces them to change mental
health providers. No exhaustion of administrative remedies is required, and even if it

were, the attempt to exhaust such remedies would be futile.

COUNT THREE
ERISA § 502(a)(3), 29 U.S.C. § 1132(a)(3)
Violation of MHPAEA
(Dr. Zanker, on behalf of his patients, against Defendants)

86. Plaintiffs incorporate paragraphs 1 through 85 as if fully set forth herein
as paragraphs 86 through 94 of Count Three.

87. Plaintiff Theodore Zanker, MD is a psychiatrist specializing in the care of
child and adolescent patients. As participants and beneficiaries of the Plans offered

by Defendants, Dr. Zanker’s patients have a cause of action under ERISA § 502(a)(3)

to enjoin any act or practice that violates ERISA, including MHPAEA.
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88.  Dr. Zanker has third-party standing to assert this claim on behalf of his
patients because of the inherent closeness of the relationship between a psychiatrist
and his patient and because of the substantial obstacles facing patients in pursuing
litigation themselves. This is particularly true in the context of child and adolescent
patients who have a mental iliness or substance use disorder, for whom the stigma
associated with treatment is especially severe.

89.  Psychiatrists are able to be fully effective proponents of their patients’
rights because psychiatrists develop an intimate and trusting relationship with their
patients as their doctors. As a result of the nature of psychiatric treatment, this
relationship is even more intimate and trusting than the relationship of patients with
non-psychiatric medical doctors.

90. Defendants’ policies prevent Dr. Zanker's patients from receiving
necessary mental health services and prevent him from providing those services. Dr.
Zanker's interest and that of his patients are therefore aligned.

91.  Mental health patients face substantial obstacles in bringing litigation
against Defendants on their own behalf to enforce the provisions of MHPAEA. The
stigma associated with receiving mental health treatment is a considerable deterrent
to bringing suit. Mental health patients often seek to keep their freatment private,
especially from their employers and workplace colleagues. Child and adolescent
mental health patients are particularly susceptible to stigma. The nature of mental
health patients’ condition further impairs their ability to litigate to enforce their rights.
Child and adolescent patients and their families rely upon their psychiatrists to provide

diagnosis and treatment of iliness, to defend their need for treatment when the
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Defendants inquire, and to correctly bill and code the treatment provided so that
coverage and medical records will be accurate. Dr. Zanker’s patients on whose
behalf this claim is brought are fully insured by Defendants, or are insured by their
employer’s self-funded plan which gives Defendants unfettered discretion to
determine coverage, medical necessity and reimbursement rates.

92. ERISA §502(a)(1)(B) does not provide an adequate remedy because
Plaintiffs are not seeking to recover benefits under the terms of a Plan, to enforce
their rights under the terms of a Plan, or to clarify their rights to future benefits under
the terms of a Plan. Rather, Plaintiffs seek equitable relief to enjoin Defendants’ acts
and practices that violate the provisions of MHPAEA, which prevent Plaintiffs from
receiving the mental health services patient’s need, limit their access to in network
providers and treatment, and often times forces them to change mental health
providers. No exhaustion of administrative remedies is required, and even if it were,
the attempt to exhaust such remedies would be futile.

93. Defendants’ practice of: (1) non-payment for psychotherapy services
provided by out-of-network psychiatrists and/or reduced payment for psychotherapy if
the physician also provides medical services in the same visit; (2) applying financial
and quantitative limitation only to mental health benefits; and (3) using and applying
methodologies for determination of provider reimbursement for psychiatric physicians
that are not comparable to and/or applying them more stringently to psychiatric
physicians than the methodologies used to determine non-psychiatric physician rates

violates MHPAEA.
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94. Dr. Zanker’s patients are harmed as a result by facing higher out-of-
pocket costs for mental health treatment and in foregoing or reducing necessary
medical treatment or in being forced to change doctors after a long and productive
doctor-patient relationship.

COUNT FOUR

Tortious Interference with Business Relationship
(Dr. Zanker against Defendants)

95.  Plaintiffs incorporate paragraphs 1 through 94 as if fully set forth herein
as paragraphs 95 through 101 of Count Four.

96. Plaintiff Theodore Zanker, MD is a medical doctor specializing in the
treatment of child and adolescent psychiatric patients. Many of his patients are
insured under health plans Anthem administers or issues that provide mental health
benefits subject to MHPAEA. The Health Plans give Anthem discretion in setting
provider reimbursement rates.

97. Mental health patients and their families rely upon their psychiatrists to
provide diagnosis and treatment of illness, to defend their need for treatment when
the Defendants inquire, and to correctly bill and code the treatment provided so that
coverage and medical records will be accurate. The patients on whose behalf this
claim is brought are fully insured by Defendants, or are insured by their employer’s
self-funded plan which gives Defendants unfettered discretion to determine coverage,
medical necessity and reimbursement rates.

98.  Psychiatrists and mental health patients have a special relationship that

often involves an expectation that treatment with the same psychiatrist will continue
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until the patient recovers. As a result, if a denial of or restriction on benefits forces a
patient to change psychiatrists or to interrupt treatment, this can impede a patients’
recovery, damaging their health and well-being as well as increasing the total cost the
patient must bear if the course of treatment is prolonged.

99. Psychiatrists and their patients therefore have an ongoing business
relationship. Defendants’ practice of: (1) non-payment for psychotherapy services
provided by out-of-network psychiatrists and/or reduced payment for psychotherapy if
the physician also provides medical services in the same visit; (2) applying financial
and quantitative limitation only to mental health benefits; and (3) using and applying
methodologies for determination of provider reimbursement for psychiatric physicians
that are not comparable to and/or applying them more stringently to psychiatric
physicians than the methodologies used to determine non-psychiatric physician rates
violates MHPAEA. This is improper conduct that tortiously interferes with the
relationship between psychiatrist and patient by forcing patients to forgo treatment
with the psychiatrist with whom they had developed a trusting doctor-patient
relationship that is a pre-requisite to effective mental health treatment.

100. Defendants further tortiously interfered with the relationship between
psychiatrist and patient via its improper conduct in applying a method of determining
fee schedules for MH/SUD services that does not set rates for psychiatric physicians
in a manner which is comparable to and/or applied no more stringently than for non-

psychiatric physicians, as required by MHPAEA.
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101. Because of Defendants’ improper conduct, Dr. Zanker has lost patients
who cannot afford to pay the increased out of pocket costs resulting from Defendants

unlawful conduct.

COUNT FIVE
Breach of Contract
(Dr. Savulak against Anthem)

102. Plaintiffs incorporate paragraphs 1 through 101 as if fully set forth herein
as paragraphs 102 through 108 of Count Five.

103. On September 1, 2002, Dr. Savulak, d/b/a Associates in Psychotherapy
& Psychiatry, signed a Participating Provider Group Agreement (“the Provider
Agreement”) with Anthem Health Plans, Inc. The Provider Agreement is a standard
form contract that Anthem uses with health care providers throughout Connecticut.

104. The Provider Agreement governs the relationship between the providers
and Anthem for the provision of and reimbursement for covered services.

105. Section lI(A) “Obligations of the Parties”, paragraph 4 of the Provider
Agreement states that Anthem “shall, as applicable, conduct Utilization/Quality
Management and administer Covered Services without discriminating against a
Member on the basis of race, color, national origin, religion, sex, marital status, health
status, sexual orientation, age or Vietnam veteran’s status.”

106. Section lI(B) “Compensation”, paragraph 1 of the Provider Agreement
states that Anthem “shall secure the agreements of Payors to compensate the Group
for Covered Services as described in Schedule B hereto, subject to the Member’s
payment obligations under the Applicable Plan or Program.” Schedule B references

the fee schedules for the requisite programs and plans. Anthem’s practice of: (1) non-
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payment for psychotherapy services provided by psychiatrists and/or reduced
payment for psychotherapy if the physician also provides medical services in the
same visit; (2) applying financial and quantitative limitation only to mental health
benefits; and (3) using and applying methodologies for determination of provider
reimbursement for psychiatric physicians that are not comparable to and/or applying
them more stringently to psychiatric physicians than the methodologies used to
determine non-psychiatric physician rates violates MHPAEA and breaches the
Provider Agreement because Anthem is discriminating on the basis of health status of
its Member in its administration of Covered Services.

107. Anthem breached the Provider Agreement because its method of
determining fee schedules for MH/SUD services does not set rates for psychiatric
physicians in a manner which is comparable to and/or applied no more stringently
than for non-psychiatric physicians, as required by MHPAEA.

108. Dr. Savulak has been damaged as a result by receiving lower
compensation for in-network patients than she would have received had Defendants
complied with MHPAEA.

COUNT SIX

Breach of Contract
(APA, CPA, and CCCAP on Behalf of Its Members against Anthem)

109. Plaintiffs incorporate paragraphs 1 through 108 as if fully set forth herein
as paragraphs 109 through 117 of Count Six.
110. Members of the APA, CPA, and CCCAP participate in Anthem’s network

of providers.
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111. As participants in Anthem’s network, these members sign a Provider
Agreement that governs the relationship between the providers and Anthem for the
provision of and reimbursement for covered services.

112. The Provider Agreement is a standard form contract, drafted by Anthem
and over which Anthem will not negotiate.

113. The APA, CPA, and CCCAP have standing to pursue the claim detailed
below on behalf of their members because each member would have standing to
pursue the claim as parties to the Provider Agreement, the interest in determining the
members’ rights under the Provider Agreement is germane to the purpose of the
organizations, and neither the claim nor the declaratory relief requested would require
the participation of individual members because the Provider Agreement is a standard
form contract.

114. Section lI(A) “Obligations of the Parties”, paragraph 4 of the Provider
Agreement states that Anthem “shall, as applicable, conduct Utilization/Quality
Management and administer Covered Services without discriminating against a
Member on the basis of race, color, national origin, religion, sex, marital status, health
status, sexual orientation, age or Vietnam veteran’s status.”

115.  Section HI(B) “Compensation”, paragraph 1 of the Provider Agreement
states that Anthem “shall secure the agreements of Payors to compensate the Group
for Covered Services as described in Schedule B hereto, subject to the Member’s
payment obligations under the Applicable Plan or Program.” Schedule B references
the fee schedules for the requisite programs and plans. Anthem’s practice of: (1) non-

payment for psychotherapy services provided by psychiatrists and/or reduced
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payment for psychotherapy if the physician also provides medical services in the
same visit; (2) applying financial and quantitative limitation only to mental health
benefits; and (3) using and applying methodologies for determination of provider
reimbursement for psychiatric physicians that are not comparable to and/or applying
them more stringently to psychiatric physicians than the methodologies used to
determine non-psychiatric physician rates violates MHPAEA and breaches the
Provider Agreements because Anthem is discriminating on the basis of health status
of its Members in its administration of Covered Services.

116. Anthem breached the Provider Agreement because its method of
determining fee schedules for MH/SUD services does not set rates for psychiatric
phy‘sicians in @ manner which is comparable to and/or applied no more stringently
than for non-psychiatric physicians, as required by MHPAEA.

117.  The members of the APA, CPA, and CCCAP have been damaged as a
result.

COUNT SEVEN
Tortious Interference With Contract
(W.W. against Anthem)

118. Plaintiffs incorporate paragraphs 1 through 117 as if fully set forth herein
as paragraphs 118 through 125 of Count Seven.

119. W.W. is a participant in a State of Connecticut Health Plan that is not
subject to ERISA. The State nonetheless elected to comply with MHPAEA, and
therefore is contractually bound to comply with its terms. W.W. pays a higher

premium for an option in the plan that allows her access to mental health care on an

out of network basis.
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120. Anthem administers and exercises discretion with respect to the
administration of the Plan.

121. Anthem exercises discretion in setting the amount of reimbursement to
be paid to the Plan participant when the participant seeks access to mental health
care from an out of network physician.

122. Anthem is aware that the State’s Plan must comply with MHPAEA.

123. Anthem’s conduct in (a) applying financial requirements and treatment
limitations to MH/SUD benefits that are not applicable to medical/surgical benefits and
or are more restrictive then the predominant financial requirements and treatment
limitations applied to substantially all medical surgical benefits; and (b) discouraging
patients from having E/M and psychotherapy in one visit because of unreasonable
reimbursement rates are not in compliance with MHPAEA.

124. Anthem’s conduct thereby intentionally and improperly interferes with
the State of Connecticut's performance of its contractual obligations to W.W. under
the Plan by causing the State to breach its agreement to provide insurance in
compliance with MHPAEA.

125. As aresult W.W. has been injured by paying higher costs and foregoing
necessary treatment.

COUNT EIGHT
Tortious Interference with a Contract
(Dr. Savulak, and the APA, CPS, and CCCAP on behalf of their members against
WellPoint)

126. Plaintiffs incorporate paragraphs 1 through 125 as if fully set forth herein

as paragraphs 126 through 139 of Count Eight.
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127. On September 1, 2002, Dr. Savulak, d/b/a Associates in Psychotherapy
& Psychiatry, signed a Participating Provider Group Agreement (“the Provider
Agreement”) with Anthem Health Plans, Inc. The Provider Agreement is a standard
form contract that Anthem uses with health care providers throughout Connecticut,
including the members of the APA, CPS, and CCCAP.

128. Members of the APA, CPA, and CCCAP participate in Anthem’s network
of providers.

129. As participants in Anthem’s network, these members sign a Provider
Agreement that governs the relationship between the providers and Anthem for the
provision of and reimbursement for covered services.

130. The Provider Agreement is a standard form contract, drafted by Anthem
and over which Anthem will not negotiate.

131. The APA, CPA, and CCCAP have standing to pursue the claim detailed
below on behalf of their members because each member would have standing to
pursue the claim as parties to the Provider Agreement, the interest in determining the
members’ rights under the Provider Agreement is germane to the purpose of the
organizations, and neither the claim nor the relief requested would require the
participation o'f,individual members because the Provider Agreement is a standard
form contract.

132. The Provider Agreement governs the relationship between the providers
and Anthem for the provision of and reimbursement for covered services.

133. Section lI(A) “Obligations of the Parties”, paragraph 4 of the Provider

Agreement states that Anthem “shall, as applicable, conduct Utilization/Quality
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Management and administer Covered Services without discriminating against a
Member on the basis of race, color, national origin, religion, sex, marital status, health
status, sexual orientation, age or Vietnam veteran’s status.”

134. Section lI(B) “Compensation”, paragraph 1 of the Provider Agreement
states that Anthem “shall secure the agreements of Payors to compensate the Group
for Covered Services as described in Schedule B hereto, subject to the Member's
payment obligations under the Applicable Plan or Program.” Schedule B references
the fee schedules for the requisite programs and plans.

135. On information and belief, WellPoint was aware of the Provider
Agreement and its terms and provisions.

136. WellPoint intentionally and tortiously interfered with Anthem’s contractual
obligations under the Provider Agreement by setting the unlawful medical policies that
governed Anthem’s practice of: (1) non-payment for psychotherapy services provided
by psychiatrists and/or for reduced payment for psychotherapy if the physician also
provides medical services in the same visit, and (2) determining provider
reimbursement rates in violation of MHPAEA as described in this complaint breaches
the Provider Agreement because Anthem is discriminating on the basis of health
status of its Member in its administration of Covered Services.

137. On information and belief, WellPoint set its medical policies in knowing
and deliberate violation of its legal obligations under MHPAEA.

138. As a result of the unlawful medical policies set by WellPoint, Anthem
breached the Provider Agreement because its method of determining fee schedules

for MH/SUD services does not set rates for psychiatric physicians in a manner which
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is comparable to and/or applied no more stringently than for non-psychiatric
physicians, as required by MHPAEA and therefore in violation of the Provider
Agreement’s non-discrimination provision.

139. Dr. Savulak and the members of the APA, CPS, and CCCAP, have been
damaged as a result by receiving lower compensation for in-network patients than she
would have received had Defendants complied with MHPAEA and the Provider

Agreement.

PRAYER FOR RELIEF

WHEREFORE, in accordance with the foregoing, the Plaintiffs pray that the
Court award relief as follows:

Count One ERISA §502(a)(3)- Violation of MHPAEA

The APA, CPS, CCCAP seek:

a. Injunctive and declaratory relief that:

i. Declares that Defendants’ practices violate MHPAEA,
. Enjoins Defendants from continuing to violate MHPAEA; and

ii. Provides other appropriate equitable relief to redress these
violations and/or enforce MHPAEA.

b. Their attorneys'’ fees in this action under 29 U.S.C. §1132(g).
II. Count Two ERISA §502(a)(3)-Breach of Fiduciary Duty

Dr. Savulak seeks, on behalf of her assignees:

a. Injunctive and declaratory relief that:

i Declares that Defendants’ practices breach their fiduciary duties
to participants and beneficiaries of the LHSA Plan;
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V.

VI,

. Enjoins Defendants from continuing to breach their fiduciary
duties; and

iii. Provides other appropriate equitable relief to redress these
breaches of fiduciary duties.

b. Her attorneys’ fees in this action under 29 U.S.C. §1132(g).
Count Three ERISA §502(a)(3)- Violation of MHPAEA

Dr. Zanker seeks, on behalf of his patients:

a. Injunctive and declaratory relief that:

i. Declares that Anthem’s practices with respect to out-of-network
psychiatrists violate MHPAEA,

ii. Enjoins Anthem from continuing to violate MHPAEA; and

iii. Provides other appropriate equitable relief to redress these
violations and/or enforce MHPAEA.

b. His attorneys’ fees in this action under 29 U.S.C. 1132(g).
Count Four- Tortious Interference with Business Relationships
Dr. Zanker seeks:

a. Damages in an amount to be determined at trial; and

b. Attorneys’ fees.

Count Five - Breach of Contract

Dr. Savulak seeks:

a. Damages in an amount to be determined at trial; and

b. Attorneys’ fees.

Count Six- Breach of Contract

APA, CPS, and CCCAP seek:

a. An order declarinthhat Anthem'’s practices discriminate on the basis of

health status of its Members in violation of the Provider Agreement.
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VII. Count Seven- Tortious Interference With Contract
W.W. seeks:
a. Damages to be determined at trial;
b. Attorneys’ fees; and
C. Declaratory and Injunctive relief that Anthem’s conduct violates
MHPAEA and thereby tortuously interferes with the State of

Connecticut's performance of its contractual obligations to W.W. under
the Plan.

VIIl. Count Eight- Tortious Interference With Contract
Dr. Savulak, and the APA, CPS, and CCCAP seek:

a. Damages to be determined at trial; and

b. Attorneys’ fees.
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AMERICAN PSYCHIATRIC
ASSOCIATION (ON BEHALF OF ITS
MEMBERS AND THEIR PATIENTS);
CONNECTICUT PSYCHIATRIC
SOCIETY, INC. (ON BEHALF OF ITS
MEMBERS AND THEIR PATIENTS),
CONNECTICUT COUNCIL OF CHILD
AND ADOLESCENT PSYCHIATRY,
INC. (ON BEHALF OF MEMBERS
AND THEIR PATIENTS);

SUSAN SAVULAK, M.D. D/B/A
ASSOCIATES IN PSYCHOTHERAPY
& PSYCHIATRY, LLC (ON BEHALF OF
HERSELF, HER PATIENTS AND AS
ASSIGNEE OF BG AND SM); THEODORE
ZANKER, M.D. (ON

BEHALF OF HIMSELF AND HIS
PATIENTS); AND W.W. (IN HER
INDIVIDUAL CAPACITY)

By _ /s/ Maria Pepe VanDerlLaan
Maria Pepe VanDerlLaan- ct10778

Murtha Cullina LLP

CityPlace | - 185 Asylum Street
Hartford, Connecticut 06103-3469
Telephone: 860.240.6000
Facsimile: 860.240.6150

Its Attorney

Of Counsel

Aaron M. Panner

Kellogg, Huber, Hansen, Todd, Evans &
Figel, P.L.L.C.

1615 M Street, N.W.

Suite 400

Washington, DC 20036

Telephone: 202 326-7921
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UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT
AMERICAN PSYCHIATRIC :  CIVILACTION
ASSOCIATION (ON BEHALF OF ITSs ¢ NO.
MEMBERS AND THEIR PATIENTS),

CONNECTICUT PSYCHIATRIC

SOCIETY, INC. (ON BEHALF OF ITS
MEMBERS AND THEIR PATIENTS);
CONNECTICUT COUNCIL OF CHILD
AND ADOLESCENT PSYCHIATRY,

INC. (ON BEHALF OF ITS MEMBERS
AND THEIR PATIENTS); ;
SUSAN SAVULAK, M.D. D/B/A L R
ASSOCIATES IN PSYCHOTHERAPY
& PSYCHIATRY, LLC (ON BEHALF OF
HERSELF AND HER PATIENTS); AND
W.W. (N HER INDIVIDUAL

CAPACITY)

Plaintiffs,
A

ANTHEM HEALTH PLANS, INC. d/b/a
ANTHEM BLUE CROSS AND BLUE
SHIELD OF CONNECTICUT; AND
WELLPOINT, INC.
APRIL 10, 2013

Defendants.
COMPLAINT

A. INTRODUCTION

Access to mental health services is one of the most important
and most neglected civil rights issues facing the Nation. For too
long, persons living with mental disorders have suffered
discriminatory treatment at all levels of society.
- Patrick Kennedy
(2008, introducing the Mental Health Parity and Addiction
Equity Act in Congress)

EXHIBIT 27
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Although Congress passed the Mental Health Parity and Addiction Equity Act
in 2008 to end this discrimination against those with a mentai illiness, Patrick
Kennedy’s observation remains true to this day. This Complaint asks the Court to
declare that the Defendants’ direct and indirect discrimination against mental health
patients is illegal and to compel the Defendants' compliance with the mandates of
federal and state law which require that they provide mental health benefits to their
enrollees in parity with the medical/surgical benefits they provide.

Approximately twenty percent of the United States population suffers from a
mental iliness and approximately five percent of that population suffers from a
seriously debilitating mental iliness. On average, insurance companies in Connecticut
charge premiums ranging between $400 and $999 per month, yet report spending
only $7.88 to $11.56 per enrollee per month on mental health and substance use
coverage. This happens because some insurance companies, like the named
Defendants herein, manipulate the rates they will pay for medically necessary mental
health treatment in a manner designed to drive psychiatrists out of their networks and
otherwise limit their ability to provide necessary care to members of our society who
require it. Access to mental health benefits for which patients and their employers
have paid high premiums or investments is, therefore, blocked or, at a minimum,
made more difficult and financially burdensome to obtain. Inevitably, costs for such
treatment are shifted to the patients themselves at a time when they are most

vulnerable, to their families, and to the taxpayers of the State of Connecticut.
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The Plaintiffs in this action recognize the critical point that mental health
coverage has reached in our State and seek a declaration from the Court that the
practices identified above and in the remainder of this Complaint violate the plain
language, spirit and intent of federal and state laws which make it iflegal for insurance
companies to discriminate against mental health coverage and treatment. The federal
and state laws at issue in this case, known generally in the industry as mental health
parity laws, mandate equality between mental health benefits and benefits provided to
medical/surgical patients - a mandate that the Defendants have chosen to ignore.

B. THE PARTIES

1. Piaintiff American Psychiatric Association (hereinafter, “APA”) is a
501(c)(6) corporation under the Internal Revenue Code that is incorporated in the
District of Columbia, with its principal place of business at 1000 Wilson Boulevard,
Suite 1825, Arlington, Virginia. The APA is a membership organization with
approximately 34,000 member psychiatrists, 750 of whom practice and/or reside in
the State of Connecticut and do business with insurance companies including the
Defendants on an in-network or out-of-network basis. APA's mission includes
promotion of the commen professional interests of its members, improving the
treatment, rehabilitation and care of persons with mental disorders, advancing
standards of psychiatric services and facilities, and promoting the best interests of
patients actually or potentially making use of mental health resources. APA brings

this Complaint on behalf of: (a) its member psychiatrists in the State of Connecticut
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who participate in the Defendants’ networks or deal with the Defendants on an out-of-
network basis; (b) its members outside of the State of Connecticut who treat the
Defendants’ subscribers with Connecticut-based insurance on an in-network or out-of-
network basis; and (c) the patients of its member psychiatrists in the State of
Connecticut who are subscribers of and/or beneficiaries covered under the
Defendants’ health plans.

2. Plaintiff Connecticut Psychiatric Society, Inc. {(hereinafter, “"CPS") is a
501(c)(6) corporation under the Internal Revenue Code that is incorporated in the
State of Connecticut, with a principal place of business at One Regency Drive,
Bloomfield, Connecticut. It is a membership organization comprised of approximately
750 psychiatrists practicing and/or residing in the State of Connecticut. CPS is a
district branch of the APA. All CPS members are also members of the APA. CPS's
mission is to advocate for psychiatric patients and those who care for them, promote
and disseminate professional values, and to strengthen the scientific basis of
psychiatric diagnosis and treatment. CPS brings this Complaint on behalf of: (a) its
member psychiatrists in the State of Connecticut who participate in the Defendants’
networks or deal with the Defendants on an out-of-network basis; and (b) the patients
of its member psychiatrists in the State of Connecticut who are subscribers of and/or
beneficiaries covered under the Defendants’ health plans.

3. Plaintiff Connecticut Council of Child and Adolescent Psychiatry, Inc.

(hereinafter, “CCCAP") is a 501(c)(6) corporation under the Internal Revenue Code
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that is incorporated in the State of Connecticut, with its principal place of business at
104 Hungerford Street, Hartford, Connecticut. CCCAP is a membership organization
exclusively for psychiatrists who specialize in child and adolescent mental health
issues. CCCAP has 225 members in the State of Connecticut. Its mission is to
promote the healthy development of children, adolescents, and families through
research, training, advocacy, prevention, comprehensive diagnosis and treatment and
to meet the professional needs of child and adolescent psychiatrists throughout their
careers. CCCAP brings this Complaint on behalf of: (a) its member psychiatrists in
the State of Connecticut who are in the Defendants' networks or deal with the
Defendants on an out-of-network basis; and (b) the child and adolescent patients of
CCCAP member psychiatrists in the State of Connecticut who are subscribers and/or
beneficiaries covered under the Defendants' health plans.

4, Plaintiff Susan Savulak, M.D. d/bfa Associates in Psychotherapy and .
Psychiatry, LLC (hereinafter, “Dr. Savulak”) is a medical doctor certified by the
American Board of Psychiatry and Neurology in the practice of psychiatry. Dr.
Savulak is licensed to practice and does practice psychiatry in the State of
Connecticut. Her principal place of business is at 74 East Street, Suite 304, Plainville,
Connecticut. She is a participating provider in the Defendants’ insurance plans. She
brings this Complaint on behalf of herself and on behalf of her patients who are
insured by the Defendants. Her patients rely upon her to provide diagnosis and

treatment of iliness (including psychotherapy), to defend their need for treatment
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when the Defendants inquire, and to correctly bill and code the treatments she
provides so that the Defendants will provide coverage and medical records will be
accurate. Dr. Savulak's patients are reluctant to individually come forward as plaintiffs
in this case because of the unjust stigma associated with mental illness and because
acting as a plaintiff in a lawsuit may be stressful and deleterious to their progress in
treatment.

5. Plaintiff W.W. (hereinafter, “W.W.") is an individual who is insured by the
Defendants' health plans and has elected to pay additicnal amounts of money to the
Defendants in order to secure an out-of-network benefit option in her health plan. She
is a resident of the State of Connecticut and accesses mental health services through
the Defendants’ plans. W.W.'s psychiatrist does not participate in the Defendants’
heaith plans. W.W. sees her treating physician for psychotherapy and
psychophammacological management, pays the doctors’ fees, and then seeks
reimbursement from Defendant Anthem using her out-of-network benefit.

6. Defendant Anthem Health Plans, Inc. d/b/a Anthem Blue Cross and Blue
Shield of Connecticut (hereinafter, “Anthem”) is a Connecticut corporation with a
principal place of business at 108 Leigus Road, Wallingford, Connecticut. Anthem
operates in Connecticut as Anthem Biue Cross and Blue Shield of Connecticut and
offers several health plans in Connecticut. This Complaint applies to all Anthem plans
that are sold to employers to cover employees in the State of Connecticut and who

employ more than fifty (50) employees. Anthem is a subsidiary of Defendant
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Wellpoint, Inc.

7. Defendant Wellpoint, inc. (hereinafter,” Wellpoint™) is an Indiana
corporation, licensed to do business in the State of Connecticut, with its principal
place of business at 120 Monument Circle, Indianapolis, Indiana. Wellpoint isa
holding company that directly or indirectly owns 100% of the stock of Anthem and
other insurance subsidiaries. Wellpoint is one of the largest health benefits
companies in the United States and, in 2012, posted net revenues of over $2.6
billion.

C. JURISDICTION AND VENUE

8. The Plaintiffs allege violations of a federal statute, the Mental Health
Parity and Addiction Equity Act of 2008 and its corresponding regulations. As this
action arises under the laws of the United States, this Court has subject matter
jurisdiction pursuant to 28 U.S.C. § 1331. Pursuant fo 28 U.S.C. § 1367, this Court
has supplemental jurisdiction aver claims arising under state law.

9. Venue is appropriate in this District under 28 U.S.C. § 1391(b)(1) and
(2) as the Defendants reside in this District, and substantially all of the actions and
omissions committed by the Defendants which give rise to this Complaint occurred in
this District.

10. This Court has personal jurisdiction over the Defendants because
Anthem resides in this District and because substantially all of the actions giving rise

to this Complaint accurred in this District, or had a substantial impact and have
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caused injury within this District.

11.  Plaintiffs APA, CPS, and CCCAP have standing to bring this Complaint
on behalf of their members, as the members have standing in their own right, the
interests the associations seek to protect are germane to their missions, and neither
the claims asserted nor the relief requested require the participation of each individual
member in the lawsuit.

12. APA, CPS, CCCAP, and Dr. Savulak have standing to bring this case on
behalf of their members’ patients and their own patients (respectively) because their
members, they, and their respective patients have been injured, and the patients have
a close doctor-patient relationship involving the patients’ reliance on their doctors to
diagnose and treat iliness, and handle administrative matters and disputes with their
insurer. The Defendants’ unlawful conduct threatens this unique relationship.
Additionally, psychiatric patients are generally deterred from bringing litigation
themselves because of the unjustified stigma associated with mental iliness and
because the stress of litigation can be deleterious to their conditions.

13.  The Parties are engaged in a real and justiciable controversy concerning
the legality of the Defendants’ actions described herein and seek the Court's

intervention to resolve the dispute and declare the rights of the Parties.
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D. BACKGROUND FACTS

Mental Health Facts, Insurance Terms, and CPT Codes

14.  Health insurance plans in Connecticut, such as the Defendants,
purport to provide coverage for medically necessary treatment for mental health and
substance use disorders (“MH/SUDs"). This generally includes treatment for
inpatient, in-network services; outpatient in-network services; inpatient out-of-
network services; outpatient, out-of-network services; emergency care services; and
phamacy. There are specific federal and Connecticut laws that regulate the terms
and conditions of these health insurance plans that provide benefits for MH/SUD
conditions.

15. Ample studies show that psychotherapy and, where indicated,
psychotherapy accompanied with drug therapy, are effective in treating MH/SUDs.
Yet, the Defendants and other insurance companies, despite federal and state laws
prohibiting discriminatory treatment of MH/SUD benefits, discriminate against
psychiatric patients by making it more difficult, costly, or impossible for them to
access the medically necessary treatment provided by psﬁchiatric physicians that
their health plans claim to provide.

16.  In their lifetime, one in five Americans will suffer a mental illness and
five percent of Americans will suffer a severe mental iliness. But less than one third
of those who need treatment will have access to the treatment they need to live

normal and productive lives. Some will not seek treatment because of the stigma
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associated with mental illness. Others, who are courageous enough to seek
treatment despite unfair stigma, are denied the medically necessary treatment
(including psychotherapy services) they seek or are discouraged from obtaining
such medically necessary treatment from appropriately trained MH/SUD providers
by health insurance carriers, like the Defendants, who are intent on making a profit
at the expense of the patients who pay their fees and the psychiatrists who care for
them. For those fortunate enough to receive adequate treatment, 70 to 90 percent
will find relief and a reduction in symptoms, allowing them to be productive members
of society.

17. By all accounts, the availability of medically necessary MH/SUD
services in Connecticut is inadequate to meet the demand for such services by
patients in the State. The mental health work force is insufficient to meet patient
needs and, for those with private health insurance, provider networks are inadequate
to timely provide needed mental health services. While the purpose of health
insurance is to facilitate access to medically necessary health care services,
insurance carriers, like the Defendants, exacerbate the access problem by
discriminating against providers of MH/SUD services.

18. The State currently experiences a shortage of mental health
professionals, particularly psychiatrists. Psychiatrists are medical doctors who
further specialize in the identification and treatment of mental disorders and are

trained and qualified to provide basic medical evaluation and management services
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identical to other physicians. They attend the same medical school programs as
other physicians and complete at least an additional four-year residency program
after medical school that focuses on the diagnosis and treatment of mental
disorders. Yet, the Defendants, through their inequitable billing and reimbursement
strategies, make it difficult for psychiatrists to provide and/or be reimbursed for
medically necessary services to patients at levels commensurate with non-
psychiatric physicians.

19.  Psychiatrist participation in an insurance plan is highly conseguential to
patient access to appropriate medical treatment. A psychiatrist who participates in a
plan's network is an “in-network” provider and contracts with an insurance company,
agreeing to the rates for services set by the insurance company in exchange for
being listed as a participating provider in the insurer's network. The patients pay
only an agreed-upon co-payment and the insurance company pays an agreed-upon
fixed fee for the service. For patients, the cost is generally less to use in-network
providers. Psychiatrists who participate in a network tend to participate in the
networks of several insurance carriers at the same time.

20. Some psychiatrists in Connecticut do not participate in the Defendants’
or any other carrier networks because the fees the Defendants pay are substantially
less than the psychiatrists’ actual fee and substantially less than the fees the
Defendants pay to other physicians who provide comparable services. Additionally,

the administrative requirements imposed by the Defendants are so onerous that the

1
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doctors believe they interfere with the doctor's ability to provide quality care. If
patients possess the financial resources, they can see these “out-of-network” or
“non-participating” physicians and pay the psychiatrist's fees directly. If patients pay
additional premiums for an “out-of-network benefit” in their plan, they may be
reimbursed by the insurer for the amount that the plan would have paid an in-
network doctor, or another rate determined by the company. In the vast majority of
circumstances, it is more expensive for patienis to see out-of-network psychiatrists.
This is because insurance reimbursement rates are low. Moreover, seeing an out-
of-network psychiatrist costs disproportionately more than seeking out-of-network
care for non-psychiatric issues from a non-psychiatric physician. The Defendants
reimburse non-psychiatric physicians more than they pay psychiatrists.

21. Each psychiatric diagnosis is represented by a diagnostic code on the
insurance forms and in the patient's medical record. Each treatment or procedure
provided for the diagnoses is represented on the insurance form and in the patient's
records by a Current Procedural Terminology, or “CPT,” code.

22, Typically, a physician provides a primary procedure that is represented
by a primary CPT code, along with any secondary procedures appropriately
performed during the same visit. The secondary procedures have their own CPT
codes as well. In psychiatry, during a patient visit, the psychiatrist may provide
primary medical evaluation and management (“E/M”) services, which include an

evaluation of the patient's condition and review of the patient's medications and/or
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other medical conditions that may relate to the patient’s psychiatric disorder. During
this same visit, the psychiatrist may also provide other services (e.g.,
psychotherapy). The psychiatrist records the CPT code for the E/M service and the

- additional service and bills the patient or the insurance company, as the case may
be, for each service (i.e., the E/M service and the psychotherapy).

23.  Current Procedure Terminology, 4th edition (*CPT"} codes describe
medical, surgical, and diagnostic services and are designed to communicate uniform
information about medical services and procedures among physicians, coders,
patients, accreditation organizations, and payers for administrative, financial, and
analytical purposes. Each code describes a very specific service and enables the
health care industry to speak in the same terms. It is, therefore, very important that
doctors properly code on their invoices and in their patient records. Uniformity in
coding is so important that in 2000 the CPT code set was designated by the
Department of Health and Human Services as the national coding standard for
physician and other healthcare services and procedures under the Health Insurance
Portability and Accountability Act (“HIPAA"). Hence, federal law requires that all
health care providers and insurance companies use CPT codes in their billing and
payment.

24,  While CPT codes describe services, they do not set fees for the
services. A separate process exists whereby recommendations are pr&vided to the

Centers for Medicare and Medicaid Services (“CMS") by the American Medical

13
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Association RVRBS Update Committee. CMS considers these recommendations
and establish a total value, including a physician work value for each relevant CPT
code. The factors used to determine physician work value include the time required
to perform the services; the technical skill and physician effort required; the mental
effort and judgment required; and the stress due to the potential risk to the patient.
The physician work value for a given CPT code remains the same regardless of the
physician’s specialty. Values are established relative to existing values across all
CPT codes so that services that describe different services but encompass similar
work are valued similarly. The physician work values are a major component of
Medicare's methodology for establishing physician fees, and it is general health
insurance industry practice to utilize the Medicare Physician Fee Schedule as a
benchmark, albeit each individual insurance carrier determines the fees it will pay for
particular codes.

25. CPT coding was changed for psychiatric physicians on January 1, 2013.
Under the previous CPT codes for psychiatry in the 908xx series, psychiatrists billed
for codes that combined an E/M component with psychotherapy. The E/M component
for these codes was a fixed amount regardiess of the level of E/M work actually
performed and the psychotherapy portion varied according to the length of the
session. It was determined that these codes were inappropriate because the E/M
work performed by a psychiatrist varied with any given patient just as for any other

physician. Psychotherapy was understood to be a timed procedure that was deemed
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appropriate with the understanding that this time will vary according to the time
needed and the appropriate timed psychotherapy code would be added to whatever
level of E/M code was appropriate. The prior code structure also included a
medication management code-90862- that technically included “minimal”
psychotherapy. It was determined that this code was more equivaient to an E/M code
alone. Moreover, the old code did not allow for variability in work, especialiy for
unstable or complex patients with comorbid medical issues. Accordingly, code 90862
was eliminated from CPT, and psychiatric physicians were directed to use E/M codes
for medication management without psychotherapy and an E/M code with a timed
psychotherapy add-on code when they provided psychotherapy with medication
management.

26. These coding changes, effective on January 1, 2013, were made to
reflect significant changes that occurred in the practice of psychiatry, which rendered
the previous coding structure inappropriate, as it did not account for the varying
levels of patient evaluation, medical management, and psychotherapy that were
being provided by psychiatrists. The new CPT coding structure is designed to
enable medically trained mental health care providers, like psychiatric physicians, to
code and bill in the same manner as their non-psychiatric physician counterparts
recognizing the similarity of work and level of effort they perform, and to use the
same codes as their counterparts when providing medical evaluation and

management services, while at the same time recognizing the distinct specialty
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service procedure (i.e., psychotherapy) that these psychiatric physicians provide.
To that end, the new CPT coding structure has been specifically changed so that
psychiatrists can bill and be reimbursed for an E/M code (e.g, CPT codes 99212-
99215 for established outpatients), along with a psychotherapy add-on code (i.e.,
CPT codes 90833-90836, and 90838), when they conduct psychotherapy as part of
a patient's medically necessary treatment. Non-psychiatric physicians (e.g. primary
care physicians, cardiologists, rheumatologists) bill the same E/M codes aé
psychiatrists and may have add-on or other procedure codes for services they
provide beyond basic medical evaluation and management as part of a patient
encounter.

27. The CPT Evaluation and Management codes are basic medical service
codes, and regardless of the level of the E/M service provided, recognize seven
components: history, examination, medical decision making, counseling,
coordination of care, nature of the presenting problem, and time. While counseling is
a component of an E/M service, it is not psychotherapy. Counseling is defined by
CPT as a discussion with the patient and/or family concerning one or more of a
number of specified issues (e.g., the importance of compliance with the chosen
management options, patient and family education).

28.  According to CPT: “Psychotherapy is the treatment of mentali ifiness and
behavioral disturbances in which the physician or other qualified health care

professional, through definitive therapeutic communication, attempts to alleviate the
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emotional disturbance, reverse or change maladaptive patterns of behavior, and
encourage personality growth and development. Some psychiatric patients receive a
medical evaluation and management (E/M) service on the same day as a
psychotherapy service by the same physician. To report both E/M and
psychotherapy, the two services must be significant and separately identifiable. These
services are reported by using codes specific for psychotherapy when performed with
evaluation and management services (90833, 90836, and 90838) as add-on codes to
the evaluation and management service.”

29. Instead of acknowledging that the change in the CPT coding structure
was meant to accurately recognize the provision of medically necessary E/M and
psychotherapy services by psychiatrists, the Defendants have, de facfo, used the
CPT code changes as a platform to redefine and distort services provided by
psychiatrists and to reduce the fees paid to psychiatrists, thereby imposing a greater
burden and expense upon patients receiving psychiatric treatment than they impose
upon patients seeking non-psychiatric medical services and further hindering access
to medically necessary care.

30. In early January of 2013, contrary to the intent of the CPT code changes
and to federal and state law, Anthem representatives communicated fo psychiatrists
in its network that if the psychiatrists provided both E/M and psychotherapy services,
they should only bill the E/M code and not use the add-on code for psychotherapy.

During these conversations, Anthem representatives explained to psychiatrists that
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they would not pay for psychotherapy, and therefore, it was not necessary to bill for
the psychotherapy services. They instructed psychiatrists providing psychotherapy to
use E/M codes (99212-89215 for established outpatients). These are codes used for
evaluation and management with counseling and coordination of care. This service is
distinctly different from evaluation and management with psychotherapy, and use of
the codes suggested by Anthem would thus have resulted in inaccurate patient
medical records.

31. OnJanuary 11, 2013, Anthem seemed to somewhat modify its position.
In a letter to participating behavioral health providers, Anthem stated that psychiatrists
could use an E/M CPT code and make a “note” of a psychotherapy add-on code, but
that Anthem would not pay for a psychotherapy add-on separately, as add-on “codes
are included as part of the reimbursement for services represented by the applicable
primary CPT codes”, i.e., the E/M code. Anthem stated that the fee schedule that
was provided to network providers was a “representative fee schedule” and it was
made retroactive to January 1, 2013. Anthem claimed that its goal was to maintain
the reimbursement levels psychiatrists received for services as of December, 2012.
The message provided by this letter was the same as the message communicated by
telephone: psychiatrists would be paid the same if they provided E/M services alone
or E/M services in addition fo psychotherapy services. In other words, psychiatrists

would not be paid for psychotherapy.
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32. Anthem's new position in its January 11, 2013 letter, was further
reinforced by Anthem's February 2013 Network Update, which attached a 2013
Outpatient Treatment Report (‘OTR"). The OTR is a list of the services by CPT code
that a clinician provides, along with a description of the service. This OTR showed
that psychiatrists are to report (but not bill) add-on codes when part of a continued
treatment plan, but there was no indication of any change in the Anthem payment
policy for these codes.

33. Regardless of the payment and coding scheme advanced by the
Defendants, the distortions created discourage psychiatrists from providing an
appropriate scope of service where indicated as medically necessary, i.e.,
psychotherapy in addition to basic E/M. To illustrate: a psychiatrist seeing a stable
patient for evaluation and management of their psychopharmacologic regimen
without psychotherapy would typically bill a code 99213 for this service. GPT notes
that the typical time for this code is 15 minutes. However, a psychiatrist seeing a
stable patient for management of their psychophamacological regime and the
provision of psychotherapy would typically bill a code 99213 and psychotherapy
add-on 90833. The typical time for this patient would be 45 minutes. Yet, Anthem
has instructed that it will pay both psychiatrists the same amount and only for the
99213 code. Paying physicians identically for wholly nonequivalent work severely
disincentivizes the provision of psychotherapy when indicated and thereby de facto

limits the scope of the benefit otherwise covered by the plan. Where psychiatrists
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do not provide psychotherapy, the patient is required to either see a second
provider for that service or return to the same psychiatrist on a different day for
psychotherapy services. Either way, the patient is required to pay additional co-
payments and experiences additional time burdens that should not be necessary
and are not required of medical/surgical benefit recipients.

34. The fee schedule Anthem provided did not include some of the CPT
codes commonly used for services provided by psychiatrists, which any reasonable
beneficiary would presume their health plan covered for treatment of a psychiatric
condition.

35.  Dr. Savulak complained to the Insurance Commissioner about these
changes on or about January 21, 2013.

36. The Connecticut Insurance Department inquired of Anthem, which
responded that the fees were only “representative” and that if a psychiatrist wanted
to bill a code not on their fee schedule, the psychiatrist could submit the bill with the
code and then call Anthem to ask if it would be reimbursed and, if so, at what rate.
This practice effectively requires preauthorization of psychotherapy for any patient
seen by a psychiatrist where the patient's plan does not otherwise require such
preauthorization or alternatively, asks the psychiatrist to provide the service and
then “roll the dice” as to whether Anthem will pay. Either option results in impeding

access to psychiatric care.
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37.  Upon information and belief, non-psychiatric physicians are abie to bill
for primary E/M and add-on services or related procedures, as provided to the
patient and are paid the amount set forth in their contract for both the E/M service
and the related service. Further, the Defendants do not require non-psychiatric
physicians to bundle payments for codes into one code that does not accurately
reflect the type or amount of work done or level of effort required, and the payment
for the add-on service reflects the payment for the service performed. Non-
psychiatric physicians are not required fo haggle with the Defendants for each
patient over which codes not on the fee schedule they can bill and how much they
will be paid. The scope of medically necessary care as determined by the physician
is not compromised for medical/surgical benefits in the manner that it is for
psychiatric treatment.

38. On or about February 13, 2013, APA contacted Anthem and was
informed by Anthem how it had “cross-walked” the old codes to the new ones.
APA informed Anthem that the methodology employed made no sense and
resulted in payments for services to psychiatrists that were significantly lower than
in 2012, despite Anthem’s claim that it intended to keep payments in 2013
equivalent to the payments in 2012. Anthem also informed APA that one of the
missing codes had been added back in although the Plaintiffs have not seen any

evidence that this is true.
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39. That Anthem did not maintain payments at 2012 levels is evident from
W.W.'s experience. WW.'s out-of-network provider sees her for psychotherapy
and psychopharmacologic management on a regular basis. The psychiatrist's fees
have remained constant in 2012 and 2013. Yet, in 2013, the amount that Anthem
reimbursed for the identical services was almost 50% less than in 2012, causing
W.W. to incur out-of-pocket costs that she cannot afford to pay, thereby threatening
her continued treatment and relationship with her psychiatrist.

40. Oﬁ March 13, 2013, APA, CPS, and the Connecticut State Medical
Society wrote to Dévid Fusco, President of Anthem, explaining that: (a) Anthem'’s
implementation of the CPT codes was in violation of federal and state laws and that
its failure to include appropriate psychiatric codes resulted in improper billing for
services; (b) that its refusal to pay for psychotherapy for patients of psychiatrists
meant that these patients were effectively being told that the plan would not allow
them to seek psychotherapy from psychiatrists and that they would have toseek a
non-medical provider to provide psychotherapy; (c) that this results in disruption of
patient care, requiring psychiatric patients to make two appointments and pay two-
co-payments — one for medical services and another for psychotherapy and
requiring psychiatric patients to miss more time from work, attend multiple
appointments when one should suffice, and pay more for the services they receive
— all of which adds to the stress of their daily life; (d) that it increases the cost to the

patient of out-of-network services; and () that there was no justifiable reason to
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pay psychiatric physicians who bill E/M codes less than other physicians billing the
same E/M codes, which have equal work values. The letter requested that Anthem
provide the information it used to claim that the services under the two codes were
“cross-walked" and provided rates equivalent to those paid in 2012.

41. On March 21, 2013, Mr. Fusco “responded” to this letter by ignoring
most of the facts and not providing the information requested. Instead, Mr. Fusco
claimed that Anthem had loaded one missing code onto its system and that its
reimbursement rates and manner of establishing them was otherwise fine. He
provided no information that would illustrate that the manner of establishing the
rates was comparable to how rates are established for services for medical/surgical
conditions, whether on an in- or out-of-network basis. However, Mr. Fusco stated
that Anthern would divide the payment for Evaluation and Management that it
currently provides into two, so that some of that funding would be attributable to the
psychotherapy add-on code. In effect, what this does is simply reduce the
reimbursement for Evaluation and Management done by psychiatric physicians
even further below their physician counterparts. As an example, if Anthem offered
to pay $100 for an E/M code in January and nothing for the psychotherapy add-on
code so that a psychiatrist who did not do psychotherapy would have been paid the
same as one who did, Anthem is now suggesting that it will pay $50 for the E/M
code and $50 for the psychotherapy code for a total of $100, effectively reducing

the value of the E/M code for psychiatric physicians only. All non-psychiatric
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physicians providing the same E/M service and billing that code would receive at
least the $100 and likely more.

42. The Defendants' discrimination against psychiatric physicians results in
discrimination against psychiatric patients and this threatens the availability of iﬁ-
network psychiatrists (forcing many patients to seek care on an out-of-network
basis with lower reimbursement to patients than in the past) thereby making
affordable psychiatric treatment beyond the reach of many patients in Connecticut
— a state where obtaining care is already difficult. Refusing to allow subscribers to
receive psychotherapy and E/M in the same session increases patient costs and
discourages them for seeking care.

43. Of course, this result is not distasteful to the Defendants since the
Defendants’ customers will not access care and the Defendants will not have to pay
forit. Indeed, appropriate payment for services, to the extent it increased, is an
‘expense the Defendants would have to deduct from their $2.6-plus billion in net
revenue.

44.  Not all insurers have manipulated CPT codes to deny mental health
patients the care for which they and their employers have paid, and not all have
placed their profit above access to care for their subscribers. However, upon
information and belief, all Wellpoint subsidiaries, including, infer alia, those in Ohio,
California, Georgia, New York and New Jersey have all implemented the CPT code

changes in a similar manner demonstrating a coordinated and system-wide violation
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of state and federal law orchestrated by Wellpoint. Upon information and belief,
Wellpoint coordinates these strategies between its subsidiaries.

45.  Upon information and belief, Anthem pays psychiatrists considerably
less on average than other physicians billing the same E/M codes.

46. Upon information and belief, Anthem does not crosswalk the CPT codes
for substantially all of the medical/surgical codes in a manner that combines non-
E/M services or procedures with the E/M code for purposes of payment.

47. The Plaintiffs are injured by the Defendants’ conduct because
physician/patient relationships are interrupted, patients face higher costs of heaith
care and more difficulty in accessing mental health care; and psychiatrists are
economically disadvantaged, which discourages psychiatrists from practicing in
Connecticut and/or from participating in Anthem's network. |
The Mental Health Parity and Addiction Equity Act (2008

48. In 1996, Congress enacted the Mental Health Parity Act of 1896 (the
“1996 Act"), which prohibited plans from imposing disparate annual and lifetime
rIimits for mental health benefits compared to medical/surgical benefits. However, it
contained many loopholes that insurance plans exploited to continue discriminating
against mental health patients. For example, plans covered lower percentages of
mental health costs than medical/surgical costs; imposed higher coinsurance rates

on mental health benefits; and restricted the number of outpatient visits and inpatient

hospital days for mental health patients but not for medical/surgical patients. 87% of
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plans reported imposing some restrictions on mental health coverage that were not
imposed on medicalfsurgical benefits. As a result, mental health patients either had
to pay higher health care costs or forgo treatment altogether.

49. To close the loopholes in the 1896 Act, in 2008, Congress, with broad
bipartisan support in the House and Senate, enacted comprehensive mental health
parity legislation — the Paul Wellstone and Pete Domenici Mental Health Parity and
Addiction Equity Act (“MHPAEA"). Congress’ primary objectives in passing
MHPAEA were to eliminate discrimination in benefits and improve access to
MH/SUD services. Members of Congress expressed these objectives.
Representative James Ramstad said, “It is time to end discrimination against people
who need treatment for mental iliness and addiction. It's time to prohibit health
insurers from placing discriminatory barriers to treatment.” Moreover,
Representative Bill Pascrell called this “a civil rights issue” and stated, “Parity
removes the discrimination against a population that has been discriminated against
and stigmatized. This is a humanitarian issue; without parity, we allow those with
illnesses to continue to suffer.” This statutory purpose was specifically
acknowledged in Coalition for Parity, Inc. v. Sebelius, 709 F. Supp, 2d. 10, 13
(D.D.C. 2010).

50. According to the preamble of MHPAEA's Interim Fina! Rules {"IFR"), it

was anticipated that MHPAEA would result in many benefits to patients suffering
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from MH/SUD conditions. These benefits included improved access to the services
and procedures afforded by a patient's MH/SUD benefits under their health plan.

51. MHPAEA prohibits group health plans and health insurance issuers
that cover more than 50 employees and offer MH/SUD benefits from imposing
financial requirements or treatment limitations on MH/SUD benefits that are more
restrictive than the predominant financial requirements or treatment limitations
applied to substantially all medical/surgical benefits covered by the health plan or
health insurance issuer. MHPAEA also prohibits group health plans and health
insurance issuers from imposing separate financial requirements or treatment
limitations that are applicable only with respect to MH/SUD benefits.

52. The IFR establishes specific tests to meet this general parity
requirement, which ensures that plans and issuers are not applying any financial
requirement or treatment limitation to MH/SUD benefits that is more restrictive than
the predominant financial requirement or treatment limitation applied to substantially
all medical/surgical benefits.

53. The IFR defines key concepts important to compliance with the law:
financial requirements and treatment limitations. Financial requirements are
defined as aspects of plan design that outline cost sharing between the plan and
the enrollee, including copays, coinsurance, deductibles, and out-of-pocket limits.
Treatment limitations are limits on benefits that are based on the frequency of

treatment, number of visits, days of coverage, days in a waiting period, or any other
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similar limits on the scope of duration of treatment. The IFR provides that
treatment limitations can be either quantitative or non-quantitative. Quantitative
treatment limitations (“QTLs") are those treatment limitations that are “expressed
numerically” (such as calendar year limits on the number of office visits or inpatient
hospital days, or lifetime limits on the coverage of benefits, or as here, forcing
mental health patients to pay two co-pays). Non-quantitative treatment limitations,
or NQTLs, are treatment iimitations, which are not expressed numerically, but
“otherwise limit the scope or duration of benefits for treatment under the plan”
(such as the illustrations set forth below).

54. The IFR provides specific illustrations of NQTLs, which include, without
limitation, medical management standards; standards for provider admission to
participate in a provider network, including reimbursement rates; and plan methods
for determining usual and customary rates ("UCR").

55. The Defendants' practice of non-payment for psychotherapy services
provided by psychiatrists otherwise limits the scope of the health plan’s benefit for
psychiatric treatment. This limiting of the scope of the benefit squares the
Defendants’ practice within the IFR’s definition of an NQTL.

56. A health plan cannot impose financial requirements, QTLs, or NQTLs
that only apply to MH/SUD benefits. Financial requirements, QTLs, and NQTLs
that apply only to MH/SUD benefits are separate treatment limitations. Separate

treatment limitations are a per se violation of MHPAEA.
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57.  With respect to NQTLs that are not separate treatment limitations, the
IFR specifically prohibits a health plan from imposing NQTLs on MH/SUD benefits,
unless the health plan or health insurance issuer can demonstrate that certain
requirements or tests are met.

58. Specifically, if a health plan imposes an NQTL on MH/SUD benefits,
the plan must be able to demonstrate that: (1) the NQTL is comparable to the
NQTL for medical/surgical benefits; and (2) the NQTL is applied no more
stringently to MH/SUD benefits than to the medical/surgical benefits; or (3) there is
a recognized clinically appropriate standard of care that permits an exception (i.e.,
more stringent or non-comparable application) to parts (1) and (2) to the NQTL test
above.

59. Using the NQTL Rule to analyze “standards for provider admission to
participate in a provider network,” the contractual requirements for network
providers to participate in a network providing medical/surgical services must be
comparable to the contractual requirements for network providers to participate in a
network providing MH/SUD services, and the contractual requirements must be
applied in a no more stringent manner to network providers providing MH/SUD
services than the contractual requirements are applied to network providers
providing medical/surgical services.

60. These contractual requirements specifically include the reimbursement

rates provided to network providers, which are set forth in provider contracts and
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fee schedules. The purpose of including reimbursement rates as an NQTL is to
avoid exactly the situation presented here; i.e., the beneficiary is forced to incur
higher co-pays, more time away from work, more inconvenience, and possibly
treatment by a lesser trained professional than is required on the medical/surgical
side because the Defendants are refusing to pay for some or most of the services
the mental health physician is licensed to provide and the patient and his or her
employer have paid the Defendants to provide. Furthermore, a reimbursement
rate that is less than the reimbursement rate paid to other network physicians,
causes psychiatric physicians to decline participation in the network. This reduces
the number of qualified providers in the network and reduces the choices for
patients suffering from MH/SUD conditions with a consequent reduction in access
to care.

61. Therefore, the provider admission standards, including the reduced
reimbursement rates offered to MH/SUD providers and the codes, which are
allowed to be billed, are NQTLs or separate treatment limitations applied to
MH/SUD benefits and must comply with MHPAEA and the IFR. The reduced
reimbursement rates and codes allowed to be billed must also comply with
MHPAEA and the IFR when provided on an out-of-network basis.

62. Likewise, the methods health plans use to determine usual and
customary rates (“UCR") for MH/SUD services must be comparable to the methods

used to determine the UCR for medical/surgical services and the methods must not

30






Case 3:13-cv-00494 Document 1 Filed 04/10/13 Page 31 of 43 EXHIBIT 27

be applied in a more stringent manner when determining MH/SUD rates than when
determining medical/surgical rates. UCR methodologies are typically, but not
exclusively, used by health plans to establish what they will reimburse for out-of-
network services. Like provider admission standards, the plan methods for
determining UCR must comply with MHPAEA and the IFR.

63. Itis inconceivable that a recognized clinically appropriate standard of
care would permit a difference in a financial parameter (i.e., how provider rates are
established or a UCR methodology is utilized) and therefore no exception to this
rule applies.

64. The Defendants’ policy of non-payment or inappropriate payment for
psychotherapy add-on services, which limits the scope of the MH/SUD benefit to a
patient from a psychiatrist, is a separate treatment limitation and a per se violation
of MHPAEA, unless it can be shown that this process complies with the NQTL
Rule. If the NQTL Rule applies, the Defendants must demonstrate their policy of
non-payment or inappropriate payment of psychotherapy add-on services is
comparable to what is done for medical/surgical services with similar application,

65. Upon information and belief, the Defendants do not set rates or utilize
a UCR methodology for psychiatric physicians in a manner which is comparable to
and/or applied no more stringently than for non-psychiatric physicians.

66. Upon information and belief, the Defendants have not had a

comparable refusal to pay for services, elimination of codes within licensure, or
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forced false billing requirement on the medical/surgical side of Anthem’s business.
Nor is there any legitimate basis to pay psychiatrists significantly less (on average)
than other medical doctors who use the same and identically valued codes to
provide E/M services.

67. The Defendants can provide no clinically appropriate standards of care
that would permit them to engage in the service access and payment discrimination
against subscribers with a mental illness that is described above because none
exists.

Connecticut’'s Mental Health Parity Law

68. Connecticut's state Mental Health Parity Act requires that ali plans offer
mental health benefits and that the plans not establish terms or conditions on benefits
that place a greater burden on an individual seeking mental health benefits than on an
individual seeking medical/surgical benefits.
The Defendants’ Provider Contracts

69. The Defendants’ contracts with health care providers preclude the
Defendants from discriminating against a member in the provision of covered services
on the basis of the member’s health status. Those contracts also require 30 days’
written notice of any amendment to the contract before the amendment takes effect.

COUNT ONE -
DECLARATORY JUDGMENT THAT DEFENDANTS VIOLATE MHPAEA
(By All Plaintiffs)

1- 69. The Plaintiffs hereby incorporate Paragraphs 1 through 69 of the
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Complaint as if fully stated herein as Paragraphs 1 through 69 of the First Count.

70. The Defendants’ implementation of the CPT codes for psychiatry
through their “representative fee schedule,” failure to recognize CPT codes,
imposition of double co-payments on psychiatric patients, reduction in rates, disparity
in rates between mental health and medical/surgical services, failure to pay for
psychotherapy for psychiatric physicians, and other conduct described above imposes
quantitative and non-quantitative treatment limitations on mental health benefits that
are not imposed upon any or substantially all non-mental health benefits or that are
imposed in a manner that is not comparable and/or more stringent than those
imposed upon non-mental health benefits in violation of MHPAEA.

71. There is no clinically recognized standard that would allow this disparity
in treatment between mental health and non-mental health benefits.

72.  Wherefore, the Plaintiffs seek a declaration from the Court that:

a. By engaging in the conduct set forth above, the Defendants have
violated, and continue to violate, MHPAEA;

b. The rate scheme proposed by the Defendants on January 13, 2013 and
effective January 1, 2013 is illegal and invalid under MHPAEA; and

c. Under MHPAEA, the Defendants may not pay mental health physicians
less than they pay non-mental health physicians for the same level of service under
an E/M code; and

d. The Defendants are enjoined from continuing viclations of MHPAEA in
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the manner described herein.
COUNT TWO
DECLARATORY JUDGMENT THAT DEFENDANTS VIOLATE
CONNECTICUT PARITY LAWS
(By All Plaintiffs)

1-69. The Plaintiffs hereby incorporate Paragraphs 1 through 69 of the
Complaint as if fully stated herein as Paragraphs 1 through 69 of the Second Count.

70. The Connecticut Mental Health Parity Act requires the provision of
mental health benefits and precludes the Defendants from imposing terms, conditions,
or benefits that place a greater financial burden on a patient seeking mental health
benefits than on a patient seeking non-mental health benefits.

71.  The Defendants’ actions described herein impose terms and conditions
or benefits that place a greater financial burden on patients seeking mental heaith
services than those seeking non-mental health service by, inter alia, increasing co-
payments, time required for treatment, and payment obligations for out-of-network
services.

72.  Wherefore, the Plaintiffs seek a declaration from the Court that:

a. By engaging in the conduct set forth above, the Defendants have
violated, and continue to violate, Connecticut Mental Health Parity law,

b. The rate scheme proposed by the Defendants on January 13, 2013,
effective January 1, 2013 is illegal and invalid; and

c. The Defendants are enjoined from continuing violations of the

Connecticut Mental Health Parity Act in the manner described herein.
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COUNT THREE
ANTHEM'S BREACH OF CONTRACT
(APA, CPS, and CCCAP on behalf of their members and their patients; and Dr.
Savulak on her own behalf and on behalf of her patients)

1- 69. The Plaintiffs hereby incorporate Paragraphs 1 through 69 of the
Complaint as if fully stated herein as Paragraphs 1 through 68 of the Third Count.

70. Anthem's provider contracts impose upon Anthem obligations to conduct
utilization/quality management and to administer covered services without
discriminating against a member on the basis of health status. This provision is for
the benefit of the physicians and for the patients who are intended third party
beneficiaries.

71.  Dr. Savulak and other APA, CPS, and CCCAP members are parties to
contracts with Anthem that contain this or an equivalent provision.

72.  Anthem breached this provision of the contract by discriminating against
mental health patients on the basis of health status (i.e. their status as mental health
patients) in the manner described herein.

73. As adirect and proximate result of Anthem's actions, the Plaintifis have
been injured.

COUNT FOUR
ANTHEM'S BREACH OF CONTRACT
(By Dr. Savulak)
1-72. Dr. Savulak incorporates Paragraphs 1 through 72 of the Third Count as
if fully stated herein as Paragraphs 1 through 72 of the Fourth Count.

73. Dr. Savulak is a party to a contract with Anthem that requires Anthem to
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provide prior written notice of any amendment to the agreement and to provide 30
days for the Plaintiff to object.

74. By attempting to amend the agreement's rate schedule by providing a
“representative fee schedule” on January 13, 2013, without any notice, and by putting
that fee schedule into effect retroactive to January 1, 2013, Anthem breached its
contract with Dr. Savulak.

75.  Anthem has improperly compensated ~ and continues to improperly
compensate — Dr. Savulak according to the “representative fee schedule” since
January 2013, as if the contract had properly been amended.

76. As a result of Anthem’s conduct as aforesaid, Dr. Savulak has suffered

damages.
COUNT FIVE
DEFENDANTS' VIOLATION OF THE CONNECTICUT UNFAIR TRADE
PRACTICES ACT

(By All Plaintiffs})

1- 69. The Plaintiffs hereby incorporate Paragraphs 1 through 69 of the
Complaint as if fully stated herein as Paragraphs 1 through 69 of the Fifth Count.

70. At all relevant times, the Defendants were persons as defined by Conn.
Gen. Stat. § 42-110a(3).

71. At all relevant times, the members of APA, CPS, and CCAP, as well as
Dr. Savulak, were “providers,” as that term is defined in Conn. Gen. Stat. § 38a-
479(2). At all relevant times, the Defendants were “contracting health

organization[s],” as that term is defined in Conn. Gen. Stat. § 38a-479(1).
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72.  Section 38a-479b of the Connecticut General Statutes (hereinafter, the
“Notice Statute”) mandates that contracting health organizations not make material
changes to a provider's fee schedule, unless certain conditions are met. In any such
event, the contracting health organization is statutorily required to provide advance
written notice of the change.

73. At all imes relevant hereto, the Defendants engaged in the conduct of
trade or commerce with the APA, CPS, CCCAP and their members and patients, as
well as with Dr. Savulak and her patients, and W.W., including the handling,
processing, and payment of health insurance claims.

74, MHPAEA prohibits health insurers from creating quantitative or non-
quantitative barriers to coverage for mental heaith treatment which do not exist for
certain medical/surgical benefits or which are not comparable to or applied more
stringently than barriers to coverage for medical/surgical benefits. The Connecticut
Mental Health Parity Act requires that plans offer mental health benefits and that the
plans not establish terms or conditions on benefits that place a greater burden on an
individual seeking mental health benefits than on an individual seeking
medical/surgicai benefits.

75. By failing to properly adopt the CPT codes as effective in January of
2013, and by refusing to compensate the Plaintiffs fairly for the “add-on” codes for
psychotherapy (and thus, effectively, refusing to provide coverage for psychotherapy

performed by psychiatrists), the Defendants have violated both MHPAEA and the
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Connecticut Mental Health Parity Act.

76. By uniformly implementing the “representative fee schedule,” with no
advance written notice to the members of APA, CPS, or CCCAP, or to Dr. Savulak,
the Defendants violated the Notice Statute.

77. The Defendants engaged — and continue to engage — in unfair or
deceptive acts and practices in the conduct of trade or commerce by (a) unilaterally,
materially, and deceptively altering its fee schedules with APA, CPS, and CCCAP
member physicians, in violation of, infer alia, the Notice Statute; (b} refusing to offer or
provide coverage for psychotherapy to their members or to compensate psychiatrists
for the provision of those services; (c) effectively requiring preauthorization for these
services; (d) encouraging improper coding of medical services by physicians, which
would have the effect of producing inaccurate patient medical records; (e) erecting
unjust and disparate barriers to coverage of mental health treatment, which barriers
do not exist for coverage of medical/surgical benefits, and which practice materially
impacts both patients and their treating providers; (f) refusing to compensate
psychiatrists in manners commensurate with reimbursement for other medical doctors
performing E/M services, and refusing to pay psychiatrists for services within the
scope of their license; and (g} in doing all of the above and other actions described in
this Complaint, violating MHPAEA, the Connecticut Mental Health Parity Act, and their
provider contracts with psychiatrists.

78. The Defendants’ actions, omissions, and statutory violations as set forth
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above constitute offenses to the public policy of the State of Connecticut, which
includes encouraging access to mental health treatment, ensuring parity regarding the
provision of benefits between mental health and other forms of medical/surgical
benefits, prohibiting discrimination by insurance carriers against mental health
patients and the professionals who treat them, and protecting health care providers
from the deceptive practice of unilateral changes to fee schedules.

79. The Defendants’ conduct as aforesaid constitutes unfair and/or
deceptive acts or practices in the conduct of trade or commerce in violation of Section
42-110b of the Connecticut General Statutes.

80. As aresuit of the Defendants’ conduct as aforesaid, the Plaintiffs have
experienced ascertainable losses of money or property in that they have not been
compensated by the Defendants, as required, or inadequately compensated, for the
provision of mental health services to the Defendants’ members, and have not been
provided with mental health benefits commensurate with those provided for
medical/surgical diagnoses.

COUNT SIX
DEFENDANTS’ VIOLATION OF THE CONNECTICUT UNFAIR INSURANCE
PRACTICES ACT, THROUGH THE CONNECTICUT UNFAIR TRADE PRACTICES
(By Alf‘lgl-;intiffs)

1-69. The Plaintiffs hereby incorporate Paragraphs 1 through 69 of the

Complaint as if fully stated herein as Paragraphs 1 through 69 of the Sixth Count.

70.  Atall times relevant hereto, the Defendants were persons as defined by
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Conn. Gen, Stat. § 42-110a(3) and Conn. Gen. Stat. § 38a-815.

71. At all times relevant hereto, the Defendants were prohibited by Conn.
Gen. Stat. § 38a-815 and 42-110b from engaging in unfair or deceptive acts or
practices in the conduct of trade or commerce.

72.  The Defendants engaged in unfair or deceptive acts or practices in the
conduct of trade or commerce in violation of Conn. Gen. Stat. § 38a-816(6), Conn.
Gen. Stat. § 42-110b, and the public policy of the State of Connecticut by engaging in
the following:

a. Failing to adopt and/or implement reasonable standards for the prompt
investigation of claims arising under the Plaintiffs’ contracts in violation of Conn. Gen.
Stat. § 38a-816(6)(c) in that they never established a legally compliant reimbursement
structure for the provision of psychotherapy services, and instead encouraged
informal, inaccurate billing practices (to the point of encouraging falsification of bills
and patient medical records); and

b. Failing to attempt in good faith to effectuate prompt, fair and equitable
settlements of claims in which liability was reasonably clear in violation of Conn. Gen.
Stat. § 38a-816(6)(f) in that they refused to, as mandated by federal and state law,
provide coverage and compensate providers for the provision of mental health
services at levels commensurate with coverage provided for medical and surgical
benefits and have refused to implement any curative changes retroactively.

73. The Defendants’ conduct as aforesaid constitutes unfair and/or
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deceptive acts and practices in the business of insurance, as set forth in the
Connecticut Unfair Insurance Practices Act, Conn. Gen. Stat. §§ 38a-815, et seq.

74.  As a result of the Defendants’ conduct as aforesaid, the Plaintiffs have
experienced ascertainable losses of money or property in that they have not been
compensated by the Defendants, as required, or inadequately compensated, for the
provision of mental health services to the Defendants’ members, and have not been
provided with mental health benefits commensurate with those provided for
medical/surgical diagnoses.

PRAYER FOR RELIEF

WHEREFORE, in accordance with the foregoing, the Plaintiffs pray that the
Court award relief as follows:

With Respect to Counts One, Two, Three, Five and Six

1. A declaration that:

a. By engaging in the conduct set forth above, the Defendants have
violated, and continue to violate, MHPAEA, the Connecticut Mental Health Parity law,
the Connecticut Unfair Trade Practices Act, and their provider confracts;

b. The rate scheme proposed by the Defendants on January 11, 2013 and
made retroactive to January 1, 2013 for services provided on or after that date is
ilegal and invalid; and

c. The Defendants are enjoined from continuing violations of MHPAEA, the

Connecticut Mental Health Parity Act, the Connecticut Unfair Trade Practices Act, and
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their provider contracts in the manner described herein.

2. Any other relief that the Court deems just and proper.
With Respect to Count Four

1. Damages

2. Interest and Costs; and

3. Any other relief that the Court deems just and proper.
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EXECUTIVE SUMMARY

This is the Office of the Attorney General’s ("AGQO”) fourth report examining health care cost
trends and cost drivers in Massachusetts. In our 2010 and 2011 Reports, the AGO identified
market dysfunctions that resulted in escalating health care costs that are not explained by the
value of services provided. Since those Reports, the legislature has increased health care
transparency and established new infrastructure to measure and oversee market changes.
Likewise, health plans, providers, and purchasers have taken steps to lower costs, promote
efficiency, and improve health care delivery. In our 2013 Report, the AGO found that some of
these steps can be in tension, or work at cross-purposes, and suggested ways that regulators
can help the market address some of these tensions.

This Report examines how approaches to the administration of behavioral health benefits and
reimbursement for behavioral health services intersect with the goals of health care reform.
Specifically, how are we doing on our mission to better coordinate care, raise quality, and
lower costs for individuals with behavioral health needs? To begin answering this question,
we set out to bring transparency to current spending trends and how behavioral health care
is financed and administered." This Report documents our findings, focusing on the impact of
complex financial arrangements on patients and providers (Part I) and the lack of consistent
and available data on behavioral health services and payment (Part Il).

Our principal findings are:

1. Current approaches to managing behavioral health benefits and reimbursing providers for
behavioral health services pose challenges for effective care coordination.
a. Providers treating behavioral health conditions lack necessary data.
b. Providers and managed behavioral health organizations currently have little to no
financial incentive to coordinate care.
c. Complex approaches to managing behavioral health benefits challenge efforts to
improve historically low behavioral health reimbursement rates.

2. Behavioral health data lags compared to advances in data for other areas of health

expenditures, challenging efforts to improve analysis and promote behavioral health parity.

a. Lack of comparable and reliable data on behavioral health capacity and utilization
constrains effective resource planning.

b. Inconsistent information on prices and payment methodologies constrains our ability to
evaluate payment levels and trends.

c. Where behavioral health spending is reported, inconsistent definitions and
methodologies impede analysis of behavioral health trends.

d. Gaps in behavioral health quality metrics hinder effective quality measurement and
analysis.

1 The AGO issued civil investigative demands pursuant to G.L. c. 12C, §17 to twenty-three health plans, managed behavioral
health organizations, general acute hospitals, and behavioral health specialty hospitals. We gathered detailed cost,
quality, financial, and operational information pertaining to behavioral health, including contracts and financial settlements;
behavioral health cost, utilization, and spending data; and information on quality metrics and performance. In addition,
we conducted nearly three dozen interviews and meetings with providers, health plans, health care experts, consumer
advocates, and other key stakeholders. To assist in its review, the AGO engaged consultants with extensive experience in
the Massachusetts health care industry, including an actuarial consulting firm and experts in the areas of payer-provider
contracting, health care quality measurement and evaluation, and behavioral health systems.

Executive Summary -1-
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INTRODUCTION

Mental health and substance use disorders? impact millions of lives across the
Commonwealth every year, crossing age, sex, and socioeconomic categories. As has been
reported in national surveys, from 2012 to 2013, 19% of adults in Massachusetts suffered
from a mental health condition, and 9% suffered from a substance use disorder.® Further, as
detailed below, data suggests that the number of lives impacted by behavioral health issues
is growing.

While overall inpatient discharges at general acute care hospitals have decreased over time,
total discharges with behavioral health as the primary diagnosis has increased. Specifically,
according to hospital discharge data reported to the Center for Health Information and
Analysis (“CHIA”) and obtained from the Massachusetts Health Data Consortium (*“MHDC?”),
overall discharges from general acute hospitals decreased by 5% from 2010 to 2013, while
total discharges that were for behavioral health conditions increased by 2%. While equivalent
discharge data is not available for behavioral health specialty hospitals (e.g., Bournewood
Hospital, Arbour Hospital),* data from 403 Cost Reports for general acute and behavioral
health specialty hospitals indicates that in 2013, more than half of behavioral health
discharges were at general acute care hospitals, demonstrating that trends at these general
acute hospitals are important to examine.®

Not only is the proportion of behavioral health discharges increasing at general acute
hospitals, but behavioral health is the top primary diagnostic category for most age groups 44
and under. Specifically, in 2013, behavioral health diagnoses® were the top primary diagnostic
category for males aged 15-44 and females aged 5-44 (excluding discharges for childbirth).
This suggests, at minimum, an increased reliance on general acute hospitals for behavioral
health care and, perhaps, an increasing need for behavioral health services.”

This Report examines approaches to managing behavioral health benefits and paying for
behavioral health services for commercial as well as government payer populations. These

2  Collectively referred to as “behavioral health.”

3  SUBSTANCE ABUSE & MENTAL HEALTH SERVS. ADMIN., NATIONAL SURVEY ON DRUG USE AND HEALTH: COMPARISON
OF 2011-2012 AND 2012-2013 MODEL-BASED PREVALENCE ESTIMATES (50 STATES AND THE DISTRICT OF COLUMBIA),
at 48, 40, available at http://www.samhsa.gov/data/sites/default/files/NSDUHStateEst2012-2013-p1/ChangeTabs/
NSDUHsaeShortTermCHG2013.pdf.

4 General acute hospitals submit quarterly patient-level data identifying charges, days and diagnostic information for all acute
inpatient discharges to the Hospital Discharge Database. However, behavioral health specialty hospitals, among other
specialty and non-acute hospitals, do not. Each of these hospital types, however, does report discharge statistics on 403
Cost Reports. See CTR. FOR HEALTH INFO. & ANALYSIS, MASSACHUSETTS HOSPITAL PROFILES, TECHNICAL APPENDIX:
DATA THROUGH FISCAL YEAR 2013, at E-1, E-14, E-25 (Jan. 2015) [hereinafter CHIA MA HOSPITAL PROFILES APPX.],
available at http://chiamass.gov/assets/docs/r/hospital-profiles/2013/hospitalprofiletechappendix.pdf.

5 See CTR. FOR HEALTH INFO. & ANALYSIS, MASSACHUSETTS HOSPITAL PROFILES: DATA THROUGH FISCAL YEAR 2013
(Jan. 2015) [hereinafter CHIA COMPLETE HOSPITAL PROFILES], available at http://www.chiamass.gov/assets/docs/r/hospital-
profiles/2013/acutehospsfulldocumentoptimized.pdf.

6 Behavioral health diagnoses represent the combination of primary diagnostic categories “Mental lliness” and “Alcohol/Drug
Use.” Diagnostic categories included: Male Reproductive, Circulatory System, Digestive System, Musculoskeletal System,
Respiratory System, Nervous System, Kidney & Urinary Tract, Endocrine System, Mental lliness, Infectious & Parasitic, Skin,
Subcutaneous Tissue, Hepatobiliary and Pancreas, Female Reproductive, Injuries and Poisoning, Blood, Alcohol/Drug Use,
Ear, Nose, Throat, Mouth, Health Status, Myeloproliferative, HIV Infections, Eye, Multiple Significant Trauma, and Burns.

7 The inpatient trends noted above may also be impacted by the expansion of coverage for behavioral health benefits
pursuant to federal and state parity laws.
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different payer populations have distinct socioeconomic and risk profiles. MassHealth
members are typically low-income or disabled, and/or have complex, long term health
needs.® As reported by the Health Policy Commission (“HPC”), MassHealth members had
nearly twice the proportion of mental illness and substance use diagnoses as commercial
members from 2008 to 2012.°

Within MassHealth there are distinct member subgroups that are determined by eligibility
rules and member-selected benefit plans. Approximately two thirds of MassHealth members
are in managed Medicaid plans:® the Primary Care Clinician Plan (“PCC Plan”) or a Managed
Care Organization Plan." MassHealth directly manages PCC member benefits while separate
organizations referred to as “MCOs” (e.g., Network Health, BMC Healthnet Plan) contract

with MassHealth to manage MCO member claims for a predetermined monthly payment
(“capitation amount”).”” MCOs in turn contract with a network of medical, behavioral health,
and ancillary providers to care for their MassHealth members. The PCC Plan serves a greater
proportion of MassHealth disabled members than all of the MCOs combined.” Because

its members, particularly its PCC Plan members, are more likely to have behavioral health
needs than commercial members, MassHealth in particular has begun to grapple with ways to
address some of the access and cost concerns related to behavioral health services.

An underlying goal of health care reform is to improve the coordination of patient care over
time and across settings, which should raise quality and lower costs. These efforts are
premised on the importance of care for the whole patient, for behavioral health and medical™
conditions alike. As the HPC has documented, Massachusetts commercial and public payers
spend on average 2 to 2.5 times as much on patients who have a comorbid chronic medical
condition and a behavioral health condition than on patients who have a chronic medical
condition alone.”™ While the presence of an additional condition would be expected to
increase spending, the concurrent presence of a behavioral health and a chronic medical
condition is associated with a compound increase in spending.’” This compound increase
exceeds the simple combination of each condition’s independent spending effect.”

10

1

12

13

14

15

16
17

HEALTH POLICY COMM’'N, MASS., 2013 COST TRENDS REPORT, JULY 2014 SUPPLEMENT, at 10 (July 2014), available at
http://www.mass.gov/anf/docs/hpc/07012014-cost-trends-report.pdf.

Id. at 18 tbl.A.5 (citing SUBSTANCE ABUSE & MENTAL HEALTH SERVS. ADMIN., NATIONAL SURVEY ON DRUG USE AND
HEALTH, 2008-2011 (revised 10/13), and 2012).

CTR. FOR HEALTH LAW & ECON., UNIV. OF MASS. MEDICAL SCHOOL, MASSHEALTH: THE BASICS — FACTS, TRENDS

& NATIONAL CONTEXT, at 14 (April 2014) [hereinafter UMASS MASSHEALTH: THE BASICS], available at http://
bluecrossmafoundation.org/sites/default/files/download/publication/PDF%20National%20comparisons%20chartpack%20
june%202012.pdf.

Other MassHealth members’ claims are generally not “managed,” and merely reimbursed on a fee-for-service basis. These
members are mostly in long term care or have other primary insurance, such as an employer-sponsored plan.

MassHealth members are assigned different Rating Categories based on eligibility criteria (e.g., disabled members are
generally in Rating Category 2) and capitated reimbursement amounts are based on these assigned Categories. Since
patients who experience similar levels of complex health care needs tend to be eligible for MassHealth in similar ways, this
acts as a form of risk adjustment.

UMASS MASSHEALTH: THE BASICS, supra note 10, at 18.

Although it is generally accepted in the industry to refer to non-behavioral health care services as “medical” or “physical”
services, we understand that behavioral health services are also medical in nature and at times address the physical needs
of a patient.

HEALTH POLICY COMM’'N, MASS., 2013 COST TRENDS REPORT, at 45 fig.4.3 (2013) [hereinafter HPC 2013 COST TRENDS
REPORT], available at http://www.mass.gov/anf/docs/hpc/2013-cost-trends-report-full-report.pdf.

Id.

Id.
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The compound effect that comorbid medical and behavioral health conditions have on
spending underscores the heightened complexity of treating multiple, interacting health
conditions, where the presence of one condition can impact efforts to treat another (e.qg.,
a patient with depression may stop taking diabetes medication due to a major depressive
episode, resulting in higher costs to treat diabetes). It also underscores the need for
consistent and reliable data for both behavioral health and medical services to enable
policymakers and stakeholders to assess these complex effects and evaluate progress
in integrating care for the whole person. This Report sheds light on how current benefit
management structures and payment rates for behavioral health services fall short of our
health care reform goals and are often in tension with efforts to integrate treatment of
behavioral health conditions into care for the whole person.

-4- Introduction
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|. EFFORTS TO BETTER COORDINATE PATIENT CARE
SHOULD NOT LEAVE BEHIND BEHAVIORAL HEALTH
CARE.

Approaches to managing behavioral health benefits and reimbursing behavioral health services
have significant implications for consumers. As shown below, navigating the health care system

can already be complex for consumers with chronic medical conditions. Because the landscape for
managing and administering behavioral health benefits is fragmented, the presence of a behavioral
health condition further complicates a consumer’s experience. This fragmentation frustrates
communication between entities trying to coordinate care and provides little to no financial incentive
to integrate care delivery. Further, current approaches impede efforts to improve historically low
behavioral health reimbursement rates, which ultimately impacts access to behavioral health
services.

A. The Landscape for Managing Behavioral Health Benefits and
Reimbursing Providers for Behavioral Health Services Is Complex.

Generally speaking, health plans pay providers directly for delivering non-behavioral health
services. In other words, health plans, including commercial and public payer plans, select
hospitals and other providers to care for their members’ health needs, negotiate payment
arrangements with those providers, and pay them for those services under the terms of the
arrangements. However, most health plans in the Commonwealth “carve out” behavioral
health benefits from the rest of medical health benefits and subcontract the management
and administration of behavioral health benefits to specialized companies called managed
behavioral health organizations (“MBHOs”)."® In addition, a small number of self-insured
employers elect to contract directly with an MBHO to administer their employees’ behavioral
health benefits, separate from the health plan/third party administrator with which they
contract to administer medical benefits for their employees.

Under these arrangements with health plans and select self-insured employers, MBHOs
manage and administer behavioral health benefits for plan members and contract with and
pay providers for behavioral health services separately from health plans’ management

of medical benefits.” Thus, for consumers covered by these plans, separate entities are
responsible for managing their behavioral health and medical benefits, including authorizing
services and contracting with providers, even though the provider contracts themselves often
include behavioral health and medical integration objectives.

18 MBHOs were introduced in Massachusetts in 1992 in an effort to control costs and bring behavioral health-specific expertise
to the management of behavioral health services. These companies were created to provide specialized knowledge and
innovative thinking to help coordinate care, contain costs, and generate better outcomes for patients with behavioral health
needs. See Donald S. Shepard, et al., Managed Behavioral Health Care: Lessons from Massachusetts, 32 ADMIN. & POLY
MENTAL HEALTH 311-9 (2005).

19 As discussed infra in note 21, the benefits carved out to MBHOs differ by health plan. This results in not only fragmentation
of medical and behavioral health care, but also differences between and within administrators of behavioral health benefits.

|. Efforts to Better Coordinate Patient Care -5-
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The following graphic depicts the landscape for reimbursing behavioral health services for
commercial, the Group Insurance Commission (“GIC”),2° and managed Medicaid plans. As
shown, health plans (commercial and MCQO) that directly manage behavioral health benefits
reimburse medical and behavioral health providers alike for delivering behavioral health
services (e.g., Blue Cross Blue Shield of Massachusetts (“BCBS”)). Alternatively, for those
health plans that subcontract with an MBHO (e.g., Harvard Pilgrim Health Care (“HPHC”),
who subcontracts with Optum), the responsibility for paying providers for behavioral health
services is split. The MBHO, Optum, pays behavioral health providers in its network out of a
“global budget” or “capitated amount” that it has negotiated with its health plan client, HPHC.
However, since medical providers also often provide behavioral health services (e.g., primary
care providers), HPHC, and not Optum, pays for the behavioral health services those medical
providers provide to members.?

20 The GIC administers the Commonwealth’s self-insured health benefit plan.

21 Health plans and MBHOs may contract with some of the same provider groups and general acute hospitals, but for different
services. For example, generally speaking, a health plan will contract with a general acute hospital for non-behavioral health
services while an MBHO will contract with the same general acute hospital for inpatient stays where behavioral health is the
primary diagnosis or for outpatient behavioral health services.

-6- I. Efforts to Better Coordinate Patient Care
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The Landscape for Managing and Reimbursing Behavioral Health Services

Is More Complex than for Non-Behavioral Health Services
TUFTSﬂHealthl’lan] @ i
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Notes:

1.

Not all providers are in each of the payer (health plan, MBHO) networks listed above. Each payer separately
negotiates with providers, and MBHOs and health plans maintain their own networks that frequently do not
overlap. If a health plan carves out the management of behavioral health benefits, that plan would not contract
with behavioral health providers or acute care hospitals for behavioral health services. Instead, those hospitals
and providers would separately negotiate with the MBHO to be a part of the behavioral health network.

GIC contracts with Beacon directly for the management of behavioral health benefits for GIC’s Tufts Health Plan
(“THP”) and UniCare members.

Health New England (“HNE”) contracts with MBHP for the administration of benefits for HNE’s MCO population
only. HNE directly administers behavioral health benefits for its GIC population.

As mentioned supra on p.5, a small number of self-insured accounts carve out the management and
administration of behavioral health benefits to MBHOs. While GIC, represented here, is one example of a self-
insured account that carves out behavioral health benefits, no other self-insured accounts are reflected in this
chart.

MBHP is a subsidiary of Value Options, and Beacon is a subsidiary of Beacon Health Holdings. In December
2014, Value Options merged with Beacon Health Holdings, and now both Value Options and Beacon Health

Holdings are independently operated subsidiaries of Beacon Health Options.
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The majority of behavioral health benefits that are carved out to MBHOs are for members

in Commonwealth-subsidized programs, as compared to members in commercial plans.
MBHOs manage behavioral health benefits through arrangements that vary by administrative
responsibility, incentives, and amount of risk transferred for behavioral health claims. For
example, an MBHO may be responsible for the administration of all of a health plan’s
behavioral health benefits, but only be at financial risk for claims for a portion of that health
plan’s population. As shown below, in 2013, the behavioral health benefits for 69% of
commercial members were managed directly by health plans while the behavioral health
benefits for members in Commonwealth-subsidized programs were primarily managed by
MBHOs (79%).2

2013 Percent of Member Months by Behavioral Health Benefit Manager and Reimbursement Structure

Health Plan Health Plan
Risk and Admin Admin-Only bkl L2
Risk and Admin Admin-Only
(Fully-Insured) (Self-Insured)
Commercial 30.8% 38.5% 15.3% 15.3%
Commonwealth-
Subsidized Programs 21.0% n/a 75.9% 31%

Notes:

1. Self-insured accounts retain the risk for their health care claims (including behavioral health). Thus, even if
a self-insured account retains BCBS (who does not contract with an MBHO) as a third party administrator to
administer its employees’ health care benefits, BCBS would not be at risk for any claims, including behavioral
health claims. That population would be reflected in the Health Plan Admin-Only column.

2. All self-insured membership is reflected in how the third party administrator (“TPA”) approaches behavioral
health benefits, except GIC membership. Although THP manages behavioral health benefits in-house,
GIC separately contracts with Beacon to manage the behavioral health benefits for GIC’s THP and Unicare
members, and thus GIC’s THP members are reflected in MBHO Admin-Only. However, as discussed above,
a small number of self-insured accounts separately carve out the administration of behavioral health benefits.
If those accounts finance behavioral health in a way that differs from the approach taken by their TPA, those
variances are not reflected in the chart above.

3. “Commonwealth-Subsidized Programs” do not include members in Medicaid FFS, Medicare, Dual Eligible,
Senior Care Options, Program for All-Inclusive Care for the Elderly, Medical Security Program, or Veteran Affairs

plans.

22

No health plan or MBHO is at risk for self-insured claims, including behavioral health claims. In other words, where a self-
insured account contracts with a health plan to be a third party administrator, the self-insured account retains the risk for its
members’/employees’ claims, even where those claims are carved out to an MBHO.
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Just as health plans may elect to carve out the administration of behavioral health benefits to
MBHOs, self-insured accounts may also choose to carve out the administration of behavioral
health benefits for their employees. The four major health plans each report that in 2013,
approximately 1to 3 self-insured employer accounts separately carved out the administration
of behavioral health benefits. For example, the GIC contracts with THP and Unicare (among
other health plans) to administer its employees’ medical health benefits. For GIC members
who elect those THP or Unicare plans, GIC separately contracts with Beacon to administer
those members’ behavioral health benefits.

As a result of this parallel system where different entities pay for behavioral health care
(depending on whether the behavioral health service is delivered by a medical provider or

a behavioral health provider), MBHOs manage most, but not all, behavioral health benefits
available to members, particularly for members in Commonwealth-subsidized plans. This
parallel system contributes to the difficulty in assessing total behavioral health spending and
cohesively managing the care of patients who access these separate systems.
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B. This Complex Landscape Impacts Patients Seeking Treatment for
Behavioral Health Conditions.

While a consumer suffering from chronic medical conditions may experience complex
care delivery, the presence of a behavioral health condition further complicates his or
her experience. At minimum, that consumer may interact with additional providers and
administrative organizations that have varying capacity to communicate with one another.
The examples that follow illustrate consumers’ experience in this complex landscape.

Example 1

Sam is 55, overweight, and under treatment for high blood pressure and low back
pain. After an orthopedic consultation for his back pain, Sam visits a pain specialist,
who provides a steroid injection, and then Sam sees his chiropractor. He also sees
a cardiologist for an adjustment to his blood pressure medications. Despite his
treatment, Sam awakens with chest pain, and is hospitalized for an evaluation of
possible heart attack. In the hospital, a cardiologist, internist and pain specialist all
see Sam and provide treatment. After discharge, Sam follows up with his primary
care provider (“PCP”) and cardiologist. Sam’s care is complex, and care coordination
is a challenge among his providers. Yet payment for his care is through one health
plan, which maintains all administrative data about Sam’s care.

Example 2

Ron, like Sam, is 55, overweight, and under treatment for high blood pressure and
low back pain. However, Ron also suffers from addiction to prescription opioid
medication. He regularly sees multiple providers: his PCP, orthopedist, psychiatrist,
pain specialist, and addiction counselor. In addition, he regularly speaks with his
health plan’s case manager, who ensures his prescriptions are authorized and

helps with care coordination. Ron suffers a relapse in opioid use, is seen at an

acute hospital emergency department (“ED”), and is then transferred to an inpatient
substance abuse unit (“SA unit”) at another acute hospital. While there, multiple
providers treat him for his addiction, his pain, and his blood pressure. After discharge,
he continues with an intensive outpatient addiction program and a behavioral

health case manager, as well as his regular providers. Ron’s care is complex, and
care coordination is a challenge, particularly since he has significant medical and
behavioral health conditions. Payment for his care is through one health plan, where
his medical case manager and behavioral health case manager have the same
information available to them to help manage Ron’s care.

Example 3

Tom, like Ron, is 55, overweight, and under treatment for high blood pressure, low
back pain, and opioid addiction. Tom’s health plan subcontracts his behavioral health
benefits to an MBHO. He regularly sees multiple providers and regularly speaks with
his health plan’s case manager regarding prescriptions and care coordination. Tom
suffers a relapse in opioid use, is seen at a hospital ED, and is then transferred to an
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inpatient SA unit at another hospital. While at the SA unit, multiple providers treat
him for his addiction, his pain, and his blood pressure. After discharge, he continues
with an intensive outpatient addiction program and a behavioral health case manager
from his MBHO, as well as his regular providers. Payment for his care is divided
between his health plan and the MBHO and care coordination is a challenge,
particularly as his case managers, part of separate organizations with separate
information systems, face challenges keeping up with all information necessary to
effectively coordinate his care.

The above examples illustrate the complexity that patients with multiple health care needs
must navigate. Even so, Tom and Ron’s experiences assume the best case scenario in terms
of access -- that each has access to the different levels of care that they need and both are
enrolled in care management programs at their health plan and MBHO. Even with access

to services, they may experience varying levels of communication between providers and,
for Tom, between health plan and MBHO case managers. As discussed further below,
fragmented benefit management has negative implications for efforts to improve care
coordination and historically low behavioral health reimbursement rates.

C. Current Approaches to Managing Behavioral Health Benefits Result in
Data Communication Challenges.

Currently, providers in health plan and MBHO networks deliver behavioral health services via
administrative processes that are often parallel rather than integrated. This results in barriers
to timely communicating health information that is critical to coordinating patient care.

Generally speaking, an MBHO is responsible for administering a benefit when the claim is a
behavioral health service delivered by a behavioral health provider in the MBHO’s network.
However, not all behavioral health services are provided by behavioral health practitioners.
For example, a PCP who treats a patient’s anxiety can bill for an office visit and will be
reimbursed directly by the patient’s health plan, regardless of whether that health plan carves
out behavioral health benefits, and regardless of whether the PCP bills a behavioral health
diagnosis code. Similarly, the four major health plans report that in 2013 at least half of all
behavioral health prescriptions were written by non-behavioral health providers, with more
than one third of them written by PCPs.%

23

Although behavioral health drugs may be prescribed to treat non-behavioral health conditions, the data still suggests
that a significant number of behavioral health services are being provided outside the scope of health plan-MBHO risk
arrangements and outside MBHO provider networks.

|. Efforts to Better Coordinate Patient Care -11-





Examination of Health Care Cost Trends and Cost Drivers Pursuant to G.L. c. 6D, § 8

2013 Percent of Behavioral Health Drug Prescriptions
by Prescriber Type for Major Health Plans
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70% -

60% -
M BH Provider

50% -
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40% m Other

30% -
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Health Plan 1 Health Plan 2 Health Plan 3 Health Plan 4

Note:

1. Behavioral health drugs are defined as all benzodiazepines, anti-depressants (e.g., tricyclics, selective
serotonin reuptake inhibitors, selective serotonin norepinephrine reuptake inhibitors, serotonin modulators),
anti-psychotics (e.g., phenothiazines, butyrophenones, atypical anti-psychotics), sleeping medications (e.g.,
ramelteon, zaleplon, zolpidem), antimanic agents (e.g., lithium), anorexigenic agents (e.g., amphetamine
derivatives), alcohol use deterrents (e.g., disulfiram), and any others the health plans consider a behavioral

health drug.

In short, management of behavioral health conditions straddles two administrative spheres,
depending on whether and when a medical provider or a behavioral health provider delivers
care. Where these two systems do not communicate, critical information about related
care authorized by one system does not reach those providers in the other network that
are also responsible for managing the patient’s care. For example, one MBHO reports
challenges in ensuring timely initiation of alcohol and other drug dependence treatment
due to lack of access to information on diagnoses of substance use disorders that occur in
the medical setting. MBHOs typically only receive real time information about a diagnosis
related to alcohol or drug dependence if the member presents with that issue to a provider
in the MBHO’s network.?* If the member presents instead to an emergency department, for
example, the MBHO may not learn of the diagnosis (or may only learn of it months later via
claims data sent by the health plan).

At the same time, medical providers’ efforts to manage the cost and quality of their patients’
care are also frustrated by the lack of real time information regarding important behavioral
health status changes or setbacks that patients might experience. Because health plans and

24

Real time access to patient data even within a payer’s network can be challenging depending on the electronic medical
record (“EMR”) and claims submission capabilities of the provider.
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MBHOs have separate claims management systems, medical doctors and case managers
experience challenges in learning of important behavioral health events in time to intervene
and address their patient’s medical care plan appropriately. These difficulties in exchanging
patient data add another layer of complexity in an already fragmented system for delivering
behavioral health services.?®

D. Current Approaches to Reimbursing Providers for Behavioral Health
Services Provide Little Financial Incentive to Coordinate Care Across
Services.

Fragmented approaches to benefit management and reimbursement provide little to no
financial incentives to coordinate care across the continuum of services. For example, global
budgets that exclude behavioral health omit a critical segment of care from their financial
structure. Similarly, in our review of health plan and MBHO contracts, we found that often
times neither entity has meaningful financial incentives to coordinate care across medical and
behavioral health benefits.

As described in our 2013 Report, providers deliver care pursuant to an increasingly complex
array of contracts.?® These contracts include fee-for-service (“FFS”), global payment
arrangements, and hybrids of both global and FFS arrangements. Under a global payment
arrangement, a health plan and provider negotiate a “global budget” for the care of members
covered by this risk budget. The budget is a targeted maximum amount the health plan will
pay for the cost of all of the care these members receive in a given year, including the cost of
care the members receive from other providers. Some of these global budget contracts, like
BCBS'’s Alternative Quality Contract include financial responsibility for the cost of behavioral
health services. Others “carve out” responsibility for behavioral health costs to MBHOs or
other behavioral health providers.

Global budgets that carve out behavioral health raise questions that policymakers and
stakeholders should consider. How can providers be held accountable for the overall care of
patients when they are not financially integrated into an important aspect of some patients’
care? Consider, for example, the myriad of clinical and financial implications of a patient’s
mental illness for his or her compliance in managing a chronic medical condition.

Similarly, most MBHOs have limited financial incentives to engage in integration efforts
across the care continuum. MBHOs are not at risk for the spending on medical (as opposed
to behavioral health) services that may result from underlying behavioral health issues.
Although contracts between health plans and MBHOs frequently include care coordination
objectives, most incentives that are in place for these goals tend to be in the form of nominal
bonus payments or financial penalties, and/or are encompassed in administrative capitation
payments made to MBHOs.

25
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Although not the focus of our examination, we understand there are concerns that historic cultural divides in practice,
proprietary EMR systems that are unable to communicate with one another, and underlying privacy law restrictions also
complicate communication and data exchange between providers.

OFFICE OF ATT’Y GEN. MARTHA COAKLEY, EXAMINATION OF HEALTH CARE COST TRENDS & COST DRIVERS PURSUANT
TO G.L. C. 6D, § 8: REPORT FOR ANNUAL PUBLIC HEARING, at 46-51 (April 24, 2013) [hereinafter AGO 2013 REPORT],
available at http://www.mass.gov/ago/docs/healthcare/2013-hcctd.pdf.
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Given the goals of health care reform, market participants must find better ways to incentivize
coordination across the continuum of care. Global payment arrangements should account
for the indivisible nature of patients’ medical and behavioral health needs. And, if payers

are going to continue to carve out behavioral health benefits, those relationships need

to meaningfully incentivize coordination across services in a way that does not exclude a
patient’s behavioral health needs.

E. These Complex Approaches to Managing Behavioral Health Benefits
Can Challenge Efforts to Improve Historically Low Behavioral Health
Reimbursement Rates.

As policymakers and market participants contemplate improvements to historically low
behavioral health reimbursement rates, they will need to consider the current patchwork
of financial arrangements for behavioral health benefits and services. Some of these
arrangements involve the transfer of some or all risk for behavioral health claims from the
health plan to the MBHO. As currently structured, these payment arrangements promote
precise adherence to capitated budgets that can leave little room for improvement to
provider rates. Ultimately, low rates affect providers’ ability to invest in services, which, in
turn, impacts consumer access to care.

1. Behavioral Health Is a Negative Margin Business for General Acute Hospitals.

Consistently negative margins for behavioral health services across all types of general acute
hospitals are indicative of historically low behavioral health reimbursement rates. Certainly,
not all providers who provide behavioral health services run negative margin businesses.
Indeed, many behavioral health providers and behavioral health specialty hospitals are for-
profit companies. However, most of these providers, in contrast to general acute hospitals,
do not provide emergency services, and thus theoretically have the ability to accept or reject
patients based on insurance coverage.?’

Focusing on general acute care hospitals, which account for more than half of behavioral
health discharges,?® evidence suggests that they frequently operate their inpatient and
outpatient behavioral health units at a loss. Among 18 general acute care hospitals that
reported inpatient behavioral health margins for commercial and government business from
2010 to 2013 - including academic medical centers, teaching hospitals, community hospitals,
and disproportionate share hospitals across all geographies - the cumulative margin for all of
these hospitals over those four years was negative 39%.2° Similarly, margins for outpatient
behavioral health services during this time frame reflect significant losses. Among general

27
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One general acute care hospital explained in an interview that when it attempts to transfer patients from its emergency
department to an inpatient behavioral health bed, one of the factors it considers when calling other providers to find a
placement is whether or not the patient’s insurance is “reasonable.” The hospital explained that some providers perceive
particular insurance companies as presenting more authorization hurdles than others. The provider felt that this perception
limited other providers’ willingness to accept the transfer of certain patients.

CHIA COMPLETE HOSPITAL PROFILES, supra note 5.

See, e.g., HEALTH POLICY COMM’'N, MASS. EXEC. OFFICE FOR ADMIN. & FINANCE, 2014 HEALTH CARE COST TRENDS
HEARING, PRE-FILED TESTIMONY (Oct. 2014), available at http://www.mass.gov/anf/budget-taxes-and-procurement/
oversight-agencies/health-policy-commission/annual-cost-trends-hearing/2014/testimony/.
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acute care hospitals that reported outpatient behavioral health margins, the cumulative
margin for commercial and government business for 2010 to 2013 was negative 82%. The
margin for these hospitals’ commercial outpatient behavioral health business alone was
negative 58%. These consistently negative margins signify not only low reimbursement
levels, but also broader implications for behavioral health services.

Consistent losses on behavioral health business discourage investment in behavioral health
care,* ultimately impacting consumer access to these important services. Although other
lines of business such as cardiology and radiology may generate positive margins, which help
to offset some of the negative impact that behavioral health services have on a hospital’s
overall financial stability, the financial instability of behavioral health services will continue

to impact investment in this area. Continued pressure on overall health care costs may also
affect the profitability of those services that currently cross-subsidize behavioral health, which
may further discourage expansion and investment in behavioral health services.

As the Commonwealth and market participants move forward with expanded coverage under
behavioral health parity laws, funding of and access to services must be carefully considered.
A key factor in providing services to this growing population of eligible consumers is the
investment that providers are able to make in delivering behavioral health care. Without
appropriate levels of reimbursement, a provider’s ability to accept and treat patients will be
strained. In the next section, we examine how current financing approaches to behavioral
health benefits can impede efforts to address the consequences of behavioral health being a
negative margin business.

2. Financing Approaches to Behavioral Health Benefits Vary and May Impede
Improvements to Rates.

As currently structured, MBHOs manage behavioral health benefits pursuant to contracts that
promote precise adherence to capitated budgets. As a result of spending that is controlled
to these budgets, these arrangements can leave little room for MBHOSs to improve provider
reimbursement rates.

Risk contracts between health plans and MBHOs contain many of the same types of complex
provisions that are found in risk contracts between health plans and medical providers.*
However, because the MBHO is an administrative intermediary as opposed to a direct
supplier of behavioral health services, the arrangements necessarily differ. MBHOs negotiate
FFS prices or other alternative payment arrangements®? with physicians, hospitals, and other
behavioral health providers, manage demand-side (consumer) authorizations, as well as
determine the medical necessity of services provided by physicians, hospitals, and other
providers. The discounts they are able to obtain on each unit of service delivered, combined
with their effectiveness at reducing the total number of units consumed, will determine

their ability to stay within the budget they negotiated with the health plan and avoid a full or
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One general acute care hospital explained in an interview that behavioral health is one of the few specialties where there is
a significant unmet need for services, yet no providers are looking to grow their product because they lose money on every
visit and therefore can never make up their losses.

See AGO 2013 REPORT, supra note 26, at 47-49 for an overview of such provisions

Alternative Payment Models have not yet gained traction from MBHOs to providers.
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partial loss of any amounts spent over their budget. The amount of surplus or loss to the
MBHO depends on the level of risk they have negotiated with the health plan. Importantly,
from 2010 to 2013, most MBHO-managed behavioral health claims did not exceed allotted
capitation amounts, and only small returns have been made to health plans as a result of
spending less than the negotiated budget.

In most health plan-MBHO risk contracts, MBHOs are paid two capitation amounts: one

for administrative costs and one for claims costs. The administrative capitation amount is
intended to cover the MBHO’s administrative costs, which include margins for these for-
profit companies. Meanwhile, the MBHO may be at risk for claims capitation amounts, which
are broken out by population type (e.g., Medicaid rating category, commercial). As a result,
each population group has a different PMPM capitation rate assigned to it, and overall claims
capitation paid to the MBHO each month is the sum of each unique claims capitation PMPM
multiplied by the number of members in that specific population, a rudimentary form of claims
risk adjustment. Given that MBHOSs’ claims costs have not exceeded their claims capitation
amounts for most major health plans and Medicaid MCOs, and only small returns have been
made to health plans, incentives as currently structured appear to promote precise spending
by the MBHOs that remains at or close to the contracted capitation rates.

Policymakers seeking to improve access to behavioral health services should consider the
impact of these health plan-MBHO risk arrangements on provider rates. For example, how
can stakeholders improve rates if additional intermediaries (MBHOSs) are tied to arrangements
that capitate their spending on behavioral health claims? Is there room for improvements

to rates? Is there sufficient room for expansion and investment in behavioral health

services? Policymakers should consider these and other questions pertaining to financing
arrangements as they seek to make behavioral health parity a reality.
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ll. BEHAVIORAL HEALTH DATA LAGS COMPARED
TO ADVANCES IN DATA FOR OTHER AREAS OF
HEALTH EXPENDITURES, CHALLENGING EFFORTS
TO IMPROVE ANALYSIS AND PROMOTE PARITY.

Reporting on behavioral health data varies widely from payer to payer, and generally lags reporting
on other categories of medical services that can be found in key health care databases. These data
constraints affected our ability to perform analytics and will continue to hinder important policy and
health planning functions. Specifically, the Commonwealth lacks key measures of behavioral health
utilization, price, spending, and quality. These metrics are important to understanding how and
where we are investing our health care dollars and the drivers of underlying spending trends. This
is particularly important in behavioral health given the compound increase in health care spending
associated with individuals with comorbid chronic medical and behavioral health conditions.®®* The
Commonwealth has made significant advances in the availability of health care data for medical
services, which has allowed for unique and informative analysis of health care trends. To continue
to be a leader in health care reform, Massachusetts policymakers and stakeholders need to give the
same attention to advancing behavioral health data and reporting.3*

A. Lack of Comparable and Reliable Data on Behavioral Health Capacity
and Utilization Constrains Effective Resource Planning.

Two statewide databases are key to understanding health care utilization, and ultimately,
spending trends: the Hospital Discharge Database (the “HDD”) and the All Payer Claims
Database (the “APCD”). Neither of these databases currently includes complete behavioral
health information. Additionally, to move forward with effective resource planning, the
Commonwealth needs information on capacity for inpatient and outpatient behavioral health
services, such as ED wait times for patients waiting for behavioral health beds and availability
of outpatient and community-based services.

First, detailed inpatient discharge data for behavioral health diagnoses is not available across
general acute and specialty hospitals. Almost half of behavioral health discharges are at
behavioral health specialty hospitals.®® Behavioral health specialty hospitals are not required
to report to the HDD, and instead report discharge data only in 403 Cost Reports. Discharge
data reported in 403 Cost Reports is aggregated into bed type and payer type categories,
rather than the individual discharge by diagnosis and payer type available in the HDD.3®

33 HPC 2013 COST TRENDS REPORT, supra note 15.

34 The Task Force on Behavioral Health Data Policies and Long Term Stays will also address behavioral health data. See 2014
Mass. Acts, ch. 165, § 230.

35 Suprap.2.

36 CHIA MA HOSPITAL PROFILES APPX., supra note 4 (noting the distinctions between the HDD and 403 Cost Reports).
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The APCD is another critical repository of statewide health care data. This database has the
potential to shed light on trends across the continuum of behavioral health care settings (e.g.,
residential treatment programs, outpatient treatment programs, addiction counseling). The
Commonwealth and market participants should support efforts to include all claims data in
the APCD, including current efforts to include MBHP data, to enable analysis of behavioral
health services, claims, and spending.

Finally, health resource planning requires careful consideration of community health care
needs and capacity to provide services. For example, if utilization of community-based
support services increases, the Commonwealth and market participants would need

to consider existing capacity to deliver those services in determining whether to invest
additional resources. Given the prevalence of behavioral health conditions but lack of
data on behavioral health utilization and capacity, particular attention should be given to
developing databases to support this work.

B. Inconsistent Information on Prices and Payment Methodologies
Constrains Our Ability to Evaluate Payment Levels and Trends.

To fully document behavioral health reimbursement rates and understand how they compare
to medical reimbursement rates and across providers and payers, we need better data

on payment levels and methodologies. At this time, payment methodologies for hospitals
and other providers are inconsistent, making it impossible to compare prices. The lack of
consistent data and methodologies constrained our ability to conduct a meaningful analysis
of the rates paid to providers for behavioral health services.

As currently structured, inpatient and outpatient rates for behavioral health services are not
comparable. Providers are largely reimbursed for inpatient services on a per diem basis that
is not adjusted for case complexity. To compare these rates in a reliable, apples-to-apples
manner, we need to adjust them for differences in patient complexity, which we are unable to
do with currently available data.

Outpatient prices are similarly complex. For most payers, providers are reimbursed using
either the payer’s standard outpatient fee schedule or one of any number of unique,
negotiated schedules. Although payers can identify that non-standard fee schedules exist,
they cannot efficiently identify which providers in their network are on these non-standard fee
schedules, or in what way the non-standard fee schedules differ from the standard rates.*”

More comparable reimbursement methodologies across the industry and better tracking by
payers of reimbursement levels is necessary to advance further analysis of the rates paid for
behavioral health services.

37

Reimbursement for services along the full continuum of behavioral health care warrants further consideration. Provider fee
schedules for at least one payer are based on relative value units (“RVUs”). RVUs are a health care industry-wide standard
way of reimbursing professional providers based on the relative value of one service to the next, established by the Center
for Medicare & Medicaid Services. When health plans pay physicians on an RVU basis, they often associate a multiplier

to the RVU of the service, meaning that on a relative basis, the proportional difference between reimbursing for service A
and service B will remain the same, but the actual dollar amounts may differ across providers. However, other payers do

not employ the same level of reasoning to behavioral health reimbursement rates. For example, one payer reimburses
psychotherapy crisis codes at the same payment levels as general psychotherapy appointment codes, even though the crisis
code is to treat more severe patients and requires higher levels of provider qualifications.
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C. Where Behavioral Health Spending Is Reported, Inconsistent
Definitions and Methodologies Impede Analysis of Behavioral Health
Trends.

We need consistent, reliable data on non-behavioral health and behavioral health spending
to understand what is driving compound increases in total medical expenditures (“TME”) for
patients with comorbid behavioral health and medical conditions. This means not only data
on utilization, capacity, and price, described above, but also comparable data on spending.

Based on payer reporting of the behavioral health expenditures of commercial and managed
Medicaid populations, about 80% of expenditures are managed by three companies. Nearly
50% of expenditures are managed by Beacon Health Options companies, largely for the care
of Medicaid populations that account for only about 20% of the total population studied.

2013 Estimated Expenditures for Behavioral 2013 Estimated Membership Distribution by
Health Services by Managing Entity Market

m Commercial
B MA Health MCOs
1 MA Health PCC

m Commonwealth Care

Notes:

N

Includes expenditures reported to the AGO as expenditures on behavioral health services.

2. Since risk share is minimal, risk share to MBHOs is excluded.

3. Health plans that subcontract with MBHOs reported MBHO spending on claims. Because of the contracted
differences in benefits managed by MBHOs, the values reported are not on an apples-to-apples basis. For
example, one health plan does not carve out medically indicated detoxification to its MBHO subcontractor,
while most other health plans do.

4.  Excludes pharmacy spending.

4. Excludes Medicaid FFS, Medicare, Dual Eligible, Senior Care Options, Program for All-Inclusive Care for the
Elderly, Medical Security Program, and Veteran Affairs populations.

5.  Excludes Children’s Behavioral Health Initiative (“CBHI”) benefits that MassHealth provides to eligible children.

CBHI benefits are community-based outpatient services that MassHealth pays on a fee-for-service basis for

MCO members. MBHP is at-risk for CBHI claims they administer, including for PCC members and members

with other primary coverage (commercial, Medicare). Total 2013 spending on CBHI benefits for all eligible

children was approximately $198 million.
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Our initial look at spending data begs more questions than provides answers. Below is the
estimated proportion of raw TME attributable to spending on behavioral health services by
member population. The total height of the bar reflects raw TME for the member population
on a PMPM basis. These TME levels are not adjusted for differences in member complexity
or acuity. This means that one bar may be higher than another in part because it reflects
expenditures for a more complex population. The red portion of the bar and the percentage
indicated is the portion of TME that reflects reported spending on behavioral health services.
For the Massachusetts commercial population, approximately 4% of raw TME is spent on
behavioral health services. About 9% percent of raw TME is spent on behavioral health
services for the MCO population and about 13% of raw TME is spent on behavioral health
services for the PCC population.

Percent of 2013 Raw TME Reported as Attributable to
Behavioral Health Services
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0,
$600 12.8%
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m All Other TME
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T
Commercial Full Medicaid MCO Medicaid PCCTME Commonwealth
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Note:

1. Based on reported behavioral health expenditures. Reported data varies, but does not include prescription
drugs, CBHI benefits, or behavioral health services provided by non-behavioral health providers (e.g., PCPs).

We need more and better information to be able to explain the differences in the proportion
of raw TME for each member population spent on behavioral health services. For example,
the differences in spending may be explained by differences in the health status of each
population. As discussed earlier, Medicaid populations tend to have a greater prevalence of
disabled and financially needy members. These members are likely to have more complex
(and thus resource-intensive) behavioral health needs when compared to commercial
populations. A behavioral health-specific health status adjustment tool would help us
quantify and compare the impact of differences in member health status on behavioral
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health spending.?® As another example, differences in access to behavioral health services
and in benefits covered for each member population could also explain differences in
expenditures.®®* To answer these and other questions, we need consistent, reliable data,
including adequate risk adjustment tools.

D. Gaps in Behavioral Health Quality Metrics Hinder Effective Quality
Measurement and Analysis.

There are many metrics that payers and providers use to measure the quality of behavioral
health services and benefit administration. However, very few of these metrics are standard
across the industry and gaps exist, particularly for outcome measures. As a result, behavioral
health is an area ripe for more standardization and development of new measures.

In the absence of industry-wide standards, payers and providers in the Commonwealth have
pursued a wide variety of measures to evaluate the quality of behavioral health services.*°
These measures are far from universal, though small pockets of consistency do exist. Most
measures that are consistent across payers focus on the quality of the process of managing
benefits, measuring things such as network availability, timeliness of response to questions,
and claims processing. Many payers and providers also analyze some aspects of behavioral
health clinical quality by using a select number of Healthcare Effectiveness Data and
Information Set (“HEDIS”)" measures that assess factors such as hospitalization follow up
rates, readmission rates, medication management for ADHD and depression, and initiation
and engagement of members for treatment of alcohol or other drug dependence issues.*
The state’s Standard Quality Measure Set (“SQMS”)* uses 17 behavioral health related
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Current risk adjustment tools are not behavioral health-specific. The tools that do exist are imperfect when applied generally
to all health care claims and do not fully reflect relative and absolute changes in the morbidity of patient populations over
time. See OFFICE OF ATT’Y GEN. MARTHA COAKLEY, EXAMINATION OF HEALTH CARE COST TRENDS & COST DRIVERS
PURSUANT TO G.L. C. 118G, § 6'2(B): REPORT FOR ANNUAL PUBLIC HEARING, at 45 (JUNE 22, 2011), available at http://
www.mass.gov/ago/docs/healthcare/2011-hcctd-full.pdf; see also SOC’Y OF ACTUARIES, A COMPARATIVE ANALYSIS

OF CLAIMS-BASED TOOLS FOR HEALTH RISK ASSESSMENT (2007), available at http://www.soa.org/Files/Research/
Projects/risk-assessmentc.pdf. These tools have less accuracy when applied to behavioral health claims alone. See, e.g.,
Susan L. Ettner, et al., Risk adjustment of capitation payments to behavioral health care carve-outs: How well do existing
methodologies account for psychiatric disability?, 3 HEALTH CARE MGMT. SCIENCE 159-69 (2000); see also Colleen L.
Barry, et al., Risk Adjustment in Health Insurance Exchanges for Individuals with Mental lliness, 169 AM. J. PSYCHIATRY
704-9 (2012) (finding risk adjustment reduces but does not resolve underpayment/overpayment across all health claims
(behavioral health and medical) associated with share of enrollees with mental health problems).

By way of example, while MassHealth plans cover Community Support Programs, which provide community-based supports
to help individuals transition to community services after acute residential treatment, most commercial plans do not. CTR.
FOR HEALTH INFO. & ANALYSIS, ACCESS TO SUBSTANCE USE DISORDER TREATMENT IN MASSACHUSETTS, at 21, 42
(April 2015), available at http://chiamass.gov/assets/Uploads/SUD-REPORT.pdf (describing Community Support Programs and
its coverage by payer type (Appendix Three)).

Our sample of stakeholders alone revealed over 300 unique quality measures. These metrics assess similar areas of
performance, but are frequently unique in their design and cannot be compared across entities.

The National Committee for Quality Assurance’s HEDIS measures are used by more than 90 percent of health plans in the
nation to measure performance on important dimensions of care and service.

The initiation and engagement of treatment measure assesses whether or not treatment has been (1) initiated once a
member has been identified as having a new episode of alcohol or other drug dependence and (2) continued for at least two
additional services within 30 days of the initiation visit.

CHIA is tasked with developing a SQMS for uniform reporting on each health care provider facility, medical group, or
provider group in the Commonwealth. MASS. GEN. LAWS ch. 12C, § 14 (2012). CHIA uses SQMS for uniform reporting, and
health plans are required to use SQMS as quality criteria for small group tiered network products. MASS. GEN. LAWS ch.
176J, § 11 (2012).
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process measures mostly drawn from HEDIS and National Quality Forum measures (e.g.,
depression screening) with one unique process measure (unhealthy alcohol use screening
and counseling).

Outside of the few HEDIS measures identified above, significant gaps exist as to the use and
development of standard outcome based measures for behavioral health services. This may
be in part due to the inherent difficulty in defining a “successful” outcome for a behavioral
health patient. Such definitional issues are evident in assessing quality of performance as it
relates to wait times in emergency departments. While providers are individually assessing
their performance in this area, a number of different definitions of “wait time” are in use,
making it difficult to analyze and compare performance. As a result of these limitations,
quality improvement initiatives related to clinical outcomes are not meaningfully incentivized.
Currently, minimal dollars are tied to performance on behavioral health metrics, and what little
money is at risk is frequently tied to payer performance on process based initiatives.

Some payers are beginning to look at innovative ways of assessing quality performance. For
example, MBHP considered and implemented quality measures related to community tenure.
This measure was intended to be a proxy for the health of a member, and tracked a member’s
stay in the community following discharge from inpatient services. Metrics such as this are a
step in the right direction to advance the conversation about how to assess quality on a more
comprehensive basis. The industry will benefit from more consistent and robust measures
that can provide the basis for meaningful analysis of quality improvement and development
of incentive programs.
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lIl. CONCLUSIONS AND RECOMMENDATIONS

We found that current approaches for managing and administering behavioral health benefits
complicate efforts to better coordinate patient care over time and across settings. Although
health plans and MBHOs draw distinctions between what benefits are “behavioral” versus
“medical,” for patients there is no such bright line between where one begins and the other
ends. As the Commonwealth and market participants work to de-stigmatize mental health
and substance use disorders, the current system continues to separate behavioral health
from medical care. This separation does not exist for any other health care specialty. We
recommend the following in moving forward:

1.

Payers and other stakeholders should consider addressing barriers to improving historically
low behavioral health reimbursement rates and the ability of all types of providers to invest
in behavioral health services, as this will ultimately impact consumers’ ability to access
behavioral health care on an equal basis.

To advance care for the whole person, stakeholders should consider developing meaningful
financial incentives for providers and payers to integrate the delivery of medical and
behavioral health services. Arrangements as currently structured silo financial responsibility
for behavioral health and medical care and do not achieve this goal.

Stakeholders should reconsider the features of the current parallel systems for medical and
behavioral health care that prevent providers and care management organizations from
accessing information necessary to support timely and effective patient care.

Data on behavioral health care should at least mirror the scope of information available on
price, utilization, quality, and spending for medical services. Specifically, policymakers and
market participants should consider implementing:

a. Consistent, industry-wide reporting requirements for reimbursement methodologies;

b. A more consistent definition of what constitutes “behavioral health services” to
standardize what is reported as behavioral health spending; and

c. More robust quality measures that can provide the basis for meaningful analysis
and comparison of providers. For example, stakeholders may consider looking to
MassHealth and the Commonwealth’s Standard Quality Measure Set to develop a core
set of quality and performance measures in behavioral health.
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4/1/2015 Denied - CBS News

When insurance companies deny the mentally ill the
treatment their doctors prescribe, seriously ill people are
often discharged, and can be a danger to themselves or
others

2014 CORRESPONDENT FACEBOOK TWITTER STUMBLE MORE
Dec 14 Scott PelleY=,itor's 970
Note: A statement from Dr. Samuel Nussbaum, chief medical COMM5EN68

officer, Anthem, Inc.

"Mental illness impacts millions of Americans, and is a serious
medical issue that demands the attention of the entire country.
Throughout the care of these individuals, our behavioral health
professionals explored and provided the patients and families
numerous care options that went beyond their covered benefits. In
our experience, successful outcomes require a partnership
between patients, families, medical professionals and health plans.
As a company, we are dedicated to working together to help those
whose lives are affected."

The following is a script from "Denied" which aired on Dec. 14, 2014. Scott
Pelley is the correspondent. Michael Rey and Oriana Zill-de Granados,
producers.

Two years ago tonight, we were reeling from the shock of the murders of 20
first graders and six educators at Sandy Hook Elementary School. Since
then, we've learned that the killer suffered profound mental iliness. His
parents sought treatment but, at least once, their health insurance provider
denied payment.

Because of recurring tragedies and an epidemic of suicides, we've been
investigating the battles that parents fight for psychiatric care. We found that
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the vast majority of claims are routine but the insurance industry
aggressively reviews the cost of chronic cases. Long-term care is often
denied by insurance company doctors who never see the patient. As a
result, some seriously ill patients are discharged from hospitals over the
objections of psychiatrists who warn that someone may die.

Katherine West

In the pictures, there's no sign of the torment of Katherine West. But by the
age of 14 she was wasting away, purging her food. Nancy West, Katherine's
mother, was told by her doctors that the bulimia was rooted in major
depression.

Nancy West: In fact, prior to the eating disorder, she was cutting so there
were self-harming behaviors from, | would probably say, at least 12 on.

To stop purging she had to be watched around the clock. Her doctors
prescribed treatment that could cost more than $50,000 at a hospital, for 12
weeks.

Scott Pelley: The insurance company stopped paying after six weeks?
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Nancy West: Six weeks pretty much was it for them. They were done. And if
you know about a mental illness, you don't cure a mental iliness in six
weeks.

The health insurance company was Anthem, second largest in the nation.
An Anthem reviewer found Katherine should leave the hospital because she
had put on enough weight. Her doctor warned that she was desperate to
shed those pounds.

Nancy West CBS NEWS

Nancy West: They were telling the insurance company, "She needs to stay
here. She needs more long-term treatment. She isn't ready for this."

The insurance company overruled the doctor. Katherine West came home
as an outpatient.

Nancy West: | was texting her, no response. | got home at 12:30 that day
and | found my daughter in bed. She'd been gone for hours. And | just
remember running through the house screaming. | couldn't believe it. My
beautiful girl was gone. She was gone.
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Katherine was dead at the age of 15. As her doctors predicted, she'd been
purging again, which led to heart failure.

Scott Pelley: Did it make sense to you that a doctor at the insurance
company was making these decisions based on telephone conversations?

Nancy West: No. No, they didn't observe my daughter. You're talking about
a psychiatrist, a pediatrician, a therapist who observed my daughter on a
daily basis. But some nameless, faceless doctor is making this decision.
And | was furious. Because basically to me he was playing God with my
daughter's life.

The kind of review that resulted in the discharge of Katherine West works
like this; after a patient is admitted, an insurance company representative
starts calling the doctor every day, or every few days. If that representative
decides that the patient is ready for a lower level of care, then the case is
referred to an insurance company physician who reads the file, calls the
doctor and renders a judgment. We have found in these chronic, expensive
cases that judgment is most often a denial. How often the results are tragic,
no one can say. But we have found examples.

"..s0me nameless, faceless doctor is making
this decision. And | was furious. Because
hasically to me he was playing God with my
daughter’s life.”

In 2012, Jacob Moreno's further hospitalization was denied even after a
doctor warned, "the patient states that he wanted to kill other people, many
people." The next day, Moreno was naked in the street, swinging at
strangers and attacking a police officer. They used a Taser to take him
down. The state ordered him back to the mental hospital. Richard Traiman's
hospital stay was also cut short. As he was being discharged, he said he
would throw himself off a bridge. He didn't. He hung himself the next day.

Harold Koplewicz: They're called managed care, but it's really managed
cost.
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Dr. Harold Koplewicz knows insurance review calls well, he's a leading
psychiatrist and founder of a research organization, the Child Mind Institute.

Harold Koplewicz: When | was running an inpatient unit, | would have to
literally speak to a clerk on the phone to say, "I need approval for this patient
to stay here another five days." And they would say to me, "Well, is the
patient acutely suicidal or acutely homicidal?" "Well, not right now because
he's in the hospital. We took the knife away. We took the gun away. We took
the poison away." And they would say, "Well, then why does he have to be
in the hospital?" You think to yourself, "Am | in--is this Oz?"

Scott Pelley: The insurance company wants to send 'em home?

Harold Koplewicz: Well, it's a lot cheaper in the short run. And if you're
managing costs on a quarterly basis, you can understand why from a
business point of view for that quarter it makes sense. For the sake of the
child, for the sake of our society, for the sake of the child's future it doesn't
make any sense

Of all the cases we looked at, one of the most revealing was Ashley's. She
suffers from bipolar disorder.

Ashley: In 2012, | had had a suicide attempt. | couldn't find a way out.
Scott Pelley: Was this a cry for help or did you want to die?

Ashley: This one was real. | was alone. | tried my best.

Ashley's mother, Maria, asked us not to mention the family name.

Maria: One of the doctors told me on the phone, "I'm really sorry, but you will
probably bury your daughter."

In 2012, Ashley was in the hospital for the fourth time that year. They
thought they had taken away everything that could hurt her. But she
smashed her cell phone and cut her wrists with the glass.

Scott Pelley: What did that tell you, in terms of the treatment that she
needed?

5/10





4/1/2015 Denied - CBS News

Maria: It told me that she needed long-term treatment to survive.

Maria says that Anthem recommended treatment at Timberline Knolls, a
residential facility. A doctor said Ashley needed 90 days. But after sending
her to lllinois from California, Anthem denied payment after six days saying
that Ashley could be, "safely treated with outpatient services."

Scott Pelley: Did the people at Timberline Knolls believe that?
Maria: No, they didn't--
Scott Pelley: That she was well?

Maria: No. They absolutely didn't believe it. They gave us the option of
paying $22,000. For-- to complete the 30 days. And at that, we-- there
wasn't a chance that we could do that.

Now, look at how Ashley's care was denied. This log shows Dr. Tim Jack, a
psychiatrist working on behalf of Anthem, called Ashley's doctor three times
in 32 minutes. One call was disconnected. He left two messages. Dr. Jack
waited 22 minutes for a call back, and then denied coverage. From the first
call to denial, 54 minutes, speaking to no one.

Why so fast? Well, it may be, in part, because many insurance doctors are
paid by the case. Dr. Jack, is a contractor who gets $45 per patient. In court
records, Dr. Jack says he does 550 reviews a month. So, working from
home, that comes to $25,000 a month. We spoke to 26 psychiatrists from
across the country, and every one brought up Dr. Jack's name. Some called
him "Dr. Denial." This is a recording of Dr. Jack telling a physician that a
patient's level of care should be lowered.

Dr. Tim Jack: Because given what his current progress is and his current
symptoms are, he can be managed at a lower level of care as effectively as
in an intensive outpatient program.

Doctor: You know doctor, | just want to say that | have spoken to you on so
many different occasions, and with so many different clients, and I've never
really had a positive outcome as far as authorization from you, so...| just
needed to bring that to your attention.
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Dr. Tim Jack: This is not a personal matter.
Doctor: | understand sir, but the client appears to meet the criteria, so...

We found Dr. Jack's denial rate averaged 92 percent in one six month
period in 2011. But that was typical among 11 reviewers contracted by
Anthem. Some of them had denial rates of 95 and 100 percent.

Scott Pelley: What's the impact on a family after a phone call like that?
Kathryn Trepinski: Devastating.

Kathryn Trepinski is a lawyer who represents patients. She does not
represent Ashley's family, but she has filed suit against Anthem and other
insurers.

Kathryn Trepinski: There's untold suffering and the family is usually left in
the very difficult-- position of either paying for the care out of pocket, which
is tens of thousands of dollars. Or they say no to their loved one, to their
child.

Anthem says that reviews are checked by a supervising doctor but when we
obtained Ashley's denial letter we found her review by Tim Jack, MD, was
supervised by Timothy Jack, MD.

Scott Pelley: So he signs the documents twice?

Kathryn Trepinski: Yes, except that he doesn't actually sign them himself.
It's a robo-signature.

Dr. Jack has acknowledged an Anthem computer put his name to letters he
doesn't see and on cases he didn't review.

Kathryn Trepinski: It suggests a layer of review that's not there. Because the
signing doctor is described in the letter as having made that coverage
determination and he didn't.

We tried to reach Dr. Jack in calls and a letter. We stopped by his home. But
he declined to speak. Katherine West's and Ashley's parents gave us
permission to ask Anthem about their cases. Anthem declined an interview
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but its chief medical officer wrote that they, "explored and provided
the...families numerous care options that went beyond their covered
benefits." He goes on to say "successful outcomes require a partnership
between [sic] patients, families, medical professionals and health plans."”

For the insurance industry's view, we found Anthem's former California
medical director, Dr. Paul Keith. He retired in March after years supervising
Anthem reviews, including those of Dr. Jack. He told us that, too often
insurance companies are abused by care providers.

Dr. Paul Keith CBS NEWS

Dr. Paul Keith: Doctors will spin the clinical information. They will make
things appear more serious than, perhaps, they are, because they feel
strongly the patient needs this level of care for a little longer. So you do
have a somewhat adversarial relationship between the reviewer and the
attending physician.

Scott Pelley: You're saying the-- the doctor will overstate the case to get the
insurance company to approve the client?
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Dr. Paul Keith: Unquestionably that happens. Not all the time and I've been
doing this for, you know, over 30 years.

Scott Pelley: You describe these conversations as "adversarial," is that best
for the patient?

Dr. Paul Keith: Well, it's like our legal system if you, each side, does a good
job in presenting their case and asking the right questions, you ultimately
arrive at the truth.

Scott Pelley: But these can be life and death decisions and you don't know
till it's too late.

"Doctors will spin the clinical information.
They will make things appear more serious
than, perhans, they are, because they feel
strongly the patient needs this level of care
for a little longer..."

Dr. Paul Keith: | cannot, offhand, think of a situation where a decision was
made to discharge a patient from a hospital and some terrible consequence
occurred soon thereafter. I'm sure it happens, but--

Scott Pelley: We found quite a few.

Dr. Paul Keith: I'd have to look at them to see. There's one that occurs to me
that | was involved with where the child left the hospital with his parents,
escaped from his parents, drove cross country to another state, and days
later, committed suicide. Keeping that individual in the hospital longer is not
likely to have made any difference.

Scott Pelley: | would have to imagine that the parents would say, "If you'd
kept him in the hospital, he wouldn't have been in another state killing
himself."

Dr. Paul Keith: Parents become fearful that if they leave too soon, the same
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thing's gonna happen that may have happened in previous occasions, but
you can't keep an individual in the hospital forever.

Scott Pelley: So to the parent who says the insurance company is just trying
to get my child out of the hospital, you say what?

Dr. Paul Keith: It's half true; the insurance company may very well want that
child to go to a lesser level of care, but money is not the basis for the
decision.

Scott Pelley: A lot of people watching this interview are gonna have trouble
with the idea that insurance companies are not trying to save money.

Dr. Paul Keith: Of course, your insurance companies are trying to save
money. There's a lot of treatment that is not medically necessary that is
provided, and that is a waste of healthcare dollars and the resources are
scarce.

Ashley's family hired a lawyer and appealed to the California Insurance
Board which overturned Anthem's denials. Now, she is in treatment for
bipolar disorder, treatment that may last a lifetime. Katherine West was
buried a year ago this month, her mother has filed suit against Anthem.

After the mass murder at Newtown, the state of Connecticut's Sandy Hook
Commission studied mental health. A draft of its upcoming report calls the
insurance review process a "formidable barrier... to care" and recommends
a state agency review all denials.
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ATTORNEY GENERAL OF THE STATE OF NEW YORK

In the Matter of

Connecticut General Life Insurance Company
Cigna Health and Life Insurance Company

Assurance No.: 13-474

ASSURANCE OF DISCONTINUANCE
UNDER EXECUTIVE LAW
SECTION 63, SUBDIVISION 15
Pursuant to the provisions of Section 63(12) of the Executive Law and Article 22-
A of the General Business Law, Eric T. Schneiderman, Attorney General of the State of
New York, caused an inquiry to be made into certain business practices of the
Connecticut General Life Insurance Company and the Cigna Health and Life Insurance
Company (collectively, “Cigna”), relating to their administration of mental health
benefits. Based upon that inquiry, the Office of the Attorney General (“the OAG”) has
made the following findings, and Cigna has agreed to modify its practices and assure

compliance with the following provisions of this Assurance of Discontinuance

(“Assurance”).

I. BACKGROUND

1. The Connecticut General Life Insurance Company and the Cigna Health
and Life Insurance Company (collectively, “Cigna”), are for-profit corporations that offer
health plans to New York consumers. Cigna’s principal offices are located at 900
Cottage Grove Road, Bloomfield, Connecticut.

2. In the regular course of business, Cigna enrolls consumers in health plans

and contracts with health care providers for the delivery of health care services to those





consumers. Offering 7 different standard insured health plans in New York State, Cigna
provides health care coverage for approximately 171,000 New York consumers. Cigna
offers health plans that provide inpatient and outpatient benefits for medical/surgical and

mental health conditions.

I1. THE OAG’S INVESTIGATION AND FINDINGS

3. The Health Care Bureau of the OAG conducted an investigation into
Cigna’s administration of mental health benefits following the receipt of a complaint
from a consumer (the “complainant”) alleging that Cigna had improperly denied
coverage for her mental health treatment. The complainant sought coverage for
nutritional counseling, a medically necessary component of her treatment for the eating
disorder anorexia nervosa, but Cigna denied all but three of her claims, citing a three-visit
per calendar year limit that Cigna applies to nutritional counseling. Cigna does not apply
such a limit to the treatment of members with diabetes, who also seek, and receive as a
covered benefit, unlimited nutritional counseling.

4. Eating disorders are biologically based mental illnesses. According to the
National Institute of Mental Health (“NIMH”), three to four percent of women will have
an eating disorder, such as anorexia nervosa or bulimia nervosa, at some point in their
lives, and males also experience eating disorders, to a lesser degree. NIMH states that
anorexia is associated with depression, anxiety, heart complications, including cardiac
arrest, electrolyte disturbances, thinning of the bones, muscle loss, lack of menstruation,
low blood pressure and death. In fact, NIMH data show that individuals with anorexia
have a level of mortality up to 18 times greater than the average population without

anorexia — the highest mortality ratio of any mental illness. Bulimia can cause
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gastrointestinal problems, severe dehydration from purging of fluid, and electrolyte
imbalance, which can lead to heart attack, according to NIMH.

5. Evidence-based medical guidelines confirm the important role of
nutritional counseling in the treatment of eating disorders. According to the American
Psychiatric Association’s Practice Guideline for the Treatment of Patients with Eating
Disorders, nutritional counseling is “a useful part of treatment and helps reduce food
restriction, increase the variety of foods eaten, and promote healthy but not compulsive
exercise patterns,” and is an empirically supported strategy for the treatment of binge
eating.

6. Additionally, the National Eating Disorders Association recommends
nutritional counseling because it can “help patients choose their own meals and
can provide a structured meal plan that ensures nutritional adequacy and that none of the
major food groups are avoided.”

7. The complainant’s health care provider determined that nutritional
counseling was a key part of her treatment. Prior to treatment, due to her inability to
meet minimal nutritional requirements, the complainant’s body weight dropped to a
dangerously low level and she developed osteopenia, a precursor to osteoporosis. After
she began treatment, her program included weekly visits to a nutritional therapist, which
helped her develop balanced meal plans and an understanding the implications of her
poor eating behaviors. Nutritional counseling treatment ultimately helped her reach an
appropriate, healthy body weight.

8. Cigna denied all but three of the complainant’s claims for nutritional

counseling in 2011 and 2012, on the grounds that such counseling is subject to a three-
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visit limit per calendar year. The member’s family appealed Cigna’s denials, but the
denials were upheld upon internal appeal. The complainant’s family, nevertheless,
continued the treatment, paying $2,400 out-of-pocket for an additional 22 sessions, rather
than jeopardize her health by stopping treatment.

9. Over the last four years, Cigna has denied nutritional counseling for
almost 50 members with eating disorders on the grounds that they exceeded the three-
visit limit. In total, Cigna denied coverage for more than 300 sessions of nutritional
counseling for members with mental health conditions, forcing them to be charged more
than $33,000 for this necessary treatment. In contrast, Cigna does not apply the three-

visit limit to the treatment of diabetes.

1. RELEVANT LAWS

10. Timothy’s Law, enacted in 2006, mandates that New York group health
plans that provide coverage for inpatient hospital care or physician services must also
provide “broad-based coverage for the diagnosis and treatment of mental, nervous or
emotional disorders or ailments, . . . at least equal to the coverage provided for other
health conditions.” N.Y. Ins. Law 88 3221(I)(5)(A); 4303(g)(1). Timothy’s Law also
requires that plans provide coverage comparable to that provided for other health
conditions for adults and children with biologically based mental illness — including
bulimia and anorexia — under the terms and conditions otherwise applicable under the
policy. N.Y. Ins. Law 8§ 3221(1)(5)(B)(i); 4303(g)(2)(A).

11.  The federal Mental Health Parity and Addiction Equity Act (“The Federal
Parity Act”), enacted in 2008, prohibits large group, individual, and Medicaid health

plans that provide both medical/surgical benefits, and mental health or substance use
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disorder benefits, from imposing treatment limitations on mental health or substance use
disorder treatment that are more restrictive than the predominant treatment limitations
applied to substantially all medical/surgical benefits, or applicable only with respect to
mental health or substance use disorder benefits. 29 U.S.C. § 1185a; 42 U.S.C. § 300gg-
26; 45 C.F.R. § 146.136(c)(4)(i).

12. The New York State Executive Law authorizes the Attorney General,
where there are “repeated fraudulent or illegal acts” or “persistent fraud or illegality in
the carrying on, conducting or transaction of business,” to seek relief, including enjoining
the continuance of such business activity or of any fraudulent or illegal acts, as well as
restitution and damages. N.Y. Exec. Law § 63(12).

13. Based on the findings of the Attorney General’s investigation, the
Attorney General has determined that Cigna’s conduct has resulted in violations of N.Y.
Executive Law Section 63(12), Timothy’s Law and the Federal Parity Act. Cigna’s
practices have had the effect of unlawfully limiting Cigna members’ access to mental

health services.
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NOW, WHEREAS, Cigna neither admits nor denies the Attorney General’s
findings in Paragraphs 1 through 9;

WHEREAS, access to adequate mental health treatment is essential for
individual and public health; and

WHEREAS, Cigna has cooperated with the OAG’s investigation; and

WHEREAS, the Attorney General is willing to accept the terms of this
Assurance under Executive Law Section 63(15) and to discontinue his investigation; and

WHEREAS, the parties each believe that the obligations imposed by this
Assurance are prudent and appropriate; and

WHEREAS, the Attorney General has determined that this Assurance is in the
public interest.

IT ISHEREBY UNDERSTOOD AND AGREED, by and between the parties

that:

IV. PROSPECTIVE RELIEF

14.  Within sixty (60) days of the Effective Date, Cigna will implement the
following reforms:

15.  Cigna will modify its claim coverage policies and procedures so as not to
apply a visit limit for medically necessary nutritional counseling prescribed for mental
health disorders. Nothing herein shall preclude Cigna from conducting utilization review
for nutritional counseling, subject to applicable law.

16.  Cigna will submit to the OAG revised benefit certificate language for all
Cigna products, stating that there shall be no visit limit for nutritional counseling

prescribed for mental health disorders. Cigna will incorporate the revised language into
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all new insurance policies and all renewing insurance policies at the next policy revision
or renewal date, in accordance with applicable law.

17. Cigna will conduct in-service training for its claim and clinical review
staff regarding the removal of visit limits for nutritional counseling prescribed for mental
health disorders. Cigna will provide OAG with a copy of the materials used in such
training, a list of attendees of such training, and the dates of training and distribution of

training materials.

V. RETROSPECTIVE RELIEF

18.  Within sixty (60) days of the Effective Date, Cigna will re-process and
pay claims for nutritional counseling for mental health conditions that it denied solely
due to the three-visit limit from 2010 through present. Cigna will send a refund letter (in
the form attached as Exhibit A) together with refund check(s), to each affected member.
The amount to be paid shall consist of the reimbursement rate otherwise applicable under
the contract. Based on information provided by Cigna, it is anticipated that Cigna will
refund to approximately 50 consumers (the “affected members”) a total of approximately
$33,000 in out-of-pocket expenses for nutritional counseling.

19.  Cigna will bear all costs of the restitution process as described above.

20. If any other unidentified Cigna members received medically necessary
nutritional counseling for mental health conditions but did not file claims for such
counseling due solely to the three-visit limit, Cigna will allow such members to file
claims for such counseling after the Effective Date, and Cigna will accept and pay such
claims, regardless of when the claims are filed with Cigna, in accordance with the other

terms of the member’s contract in effect at the time the services were rendered.
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VI. MONETARY PENALTIES, FEES and/or COSTS

21. In consideration of the making and execution of this Assurance, and
within sixty (60) business days of the Effective Date of this Assurance, Cigna shall pay
$23,000 to the OAG for penalties, fees and/or costs of the Attorney General’s

investigation.

VIl. MISCELLANEQUS

Compliance
22.  Cigna shall submit to the OAG, within thirty (30) days of completion of
the activities and restitution set forth above in paragraphs 15 through 20, a letter
certifying and setting forth its compliance with this Assurance.
Cigna’s Representations
23.  The OAG has agreed to the terms of this Assurance based on, among other
things, the representations made to the OAG by Cigna and its counsel and the OAG’s
own factual investigation as set forth in the above Findings. To the extent that any
material representations are later found to be inaccurate or misleading, this Assurance is
voidable by the OAG in its sole discretion.
Communications
24.  All communications, reports, correspondence, and payments that Cigna
submits to the OAG concerning this Assurance or any related issues is to be sent to the
attention of the person identified below:
Michael D. Reisman, Esq.
Assistant Attorney General
Health Care Bureau
Office of the New York Attorney General

120 Broadway
New York, NY 10271
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Michael.reisman@ag.ny.gov
25. Receipt by the OAG of materials referenced in this Assurance, with or
without comment, shall not be deemed or construed as approval by the OAG of any of
the materials, and Cigna shall not make any representations to the contrary.
26.  All notices, correspondence, and requests to Cigna shall be directed as
follows:
Patrick M. Gillespie
Director, State Government Affairs
Cigna
499 Washington Boulevard
Jersey City, NJ 07310
patrick.gillespie@cigna.com
Valid Grounds and Waiver
27.  Cigna hereby accepts the terms and conditions of this Assurance and
waives any rights to challenge it in a proceeding under Article 78 of the Civil Practice
Law and Rules or in any other action or proceeding.
No Deprivation of the Public’s Rights
28. Nothing herein shall be construed to deprive any member or other person
or entity of any private right under law or equity, nor shall anything herein impose upon
Cigna any additional liability which did not exist prior to entering into the Assurance.
No Blanket Approval by the Attorney General of Cigna’s Practices
29.  Acceptance of this Assurance by the OAG shall not be deemed or
construed as approval by the OAG of any of Cigna’s acts or practices, or those of its
agents or assigns, and none of them shall make any representation to the contrary.

Monitoring by the OAG

30.  To the extent not already provided under this Assurance, Cigna shall, upon

9of 13





request by the OAG, provide all documentation and information necessary for the OAG
to verify compliance with this Assurance. This Assurance does not in any way limit the
OAG’s right to obtain, by subpoena or by any other means permitted by law, documents,
testimony, or other information.
No Limitation on the Attorney General’s Authority

31. Nothing in this Assurance in any way limits the OAG’s ability to
investigate or take other action with respect to any non-compliance at any time by Cigna
with respect to this Assurance, or Cigna’s noncompliance with any applicable law with
respect to any matters.

No Undercutting of Assurance

32. Cigna shall not take any action or make any statement denying, directly or
indirectly, the propriety of this Assurance or expressing the view that this Assurance is
without factual basis. Nothing in this paragraph affects Cigna’s (a) testimonial
obligations or (b) right to take legal or factual positions in defense of litigation or other
legal proceedings to which the OAG is not a party.

Governing Law; Effect of Violation of Assurance of Discontinuance

33. Under Executive Law Section 63(15), evidence of a violation of this
Assurance shall constitute prima facie proof of a violation of the applicable law in any
action or proceeding thereafter commenced by the OAG.

34.  This Assurance shall be governed by the laws of the State of New York
without regard to any conflict of laws principles.

35. If a court of competent jurisdiction determines that Cigna has breached

this Assurance, Cigna shall pay to the OAG the cost, if any, of such determination and of
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enforcing this Assurance, including, without limitation, legal fees, expenses, and court
costs.
No Presumption Against Drafter; Effect of any Invalid Provision

36. None of the parties shall be considered to be the drafter of this Assurance
or any provision for the purpose of any statute, case law, or rule of interpretation or
construction that would or might cause any provision to be construed against the drafter
hereof. This Assurance was drafted with substantial input by all parties and their counsel,
and no reliance was placed on any representation other than those contained in this
Assurance.

37. In the event that any one or more of the provisions contained in this
Assurance shall for any reason be held to be invalid, illegal, or unenforceable in any
respect, in the sole discretion of the OAG such invalidity, illegality, or unenforceability
shall not affect any other provision of this Assurance.

Entire Agreement; Amendment

38. No representation, inducement, promise, understanding, condition, or
warranty not set forth in this Assurance has been made to or relied upon by Cigna in
agreeing to this Assurance.

39.  This Assurance contains an entire, complete, and integrated statement of
each and every term and provision agreed to by and among the parties, and the Assurance
is not subject to any condition not provided for herein. This Assurance supersedes any
prior agreements or understandings, whether written or oral, between and among the
OAG and Cigna regarding the subject matter of this Assurance.

40.  This Assurance may not be amended or modified except in an instrument
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in writing signed on behalf of all the parties to this Assurance.

41.  The division of this Assurance into sections and subsections and the use of
captions and headings in connection herewith are solely for convenience and shall have
no legal effect in construing the provisions of this Assurance.

Binding Effect

42. This Assurance is binding on and inures to the benefit of the parties to this
Assurance and their respective successors and assigns, provided that no party, other than
the OAG, may assign, delegate, or otherwise transfer any of its rights or obligations
under this Assurance without prior written consent of the OAG.

Effective Date

43. This Assurance is effective on the date that it is signed by the Attorney

General or his authorized representative (the “Effective Date”), and the document may be

executed in counterparts, which shall all be deemed an original for all purposes.
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Attorney General of the State of New York
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Health Care Bureau Chief
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Assistant Attorney General
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130f 13





EXHIBIT A





[Cigna Letterhead]

[date]
Dear Member:

As the result of an investigation by the Health Care Bureau of the New York State
Office of the Attorney General (OAG), it has come to our attention that Cigna has denied
claims for nutritional counseling for behavioral health conditions on the grounds that the
claims exceeded a three-visit per calendar year limit imposed by Cigna. Cigna has
agreed to remove the three-visit limit for medically necessary nutritional counseling for
mental health disorders, and has agreed to re-process and pay claims for mental health
conditions that it denied solely due to the three-visit limit from 2010 through present.

We are, therefore re-processing claims you made for nutritional counseling that
were previously denied due to the three-visit limit. Re-processing these claims may
result in your being issued a refund check. For your convenience, the explanation of
benefits statement attached to your re-processed claim(s) contains the date(s) of medical
services for which payments are included in any refund.

We apologize for any confusion this may have caused you. If you have any
questions, you may contact Cigna at (800) 244-6224. Also, if for any reason you think
the refund amount is inaccurate or that the refund should include services on other dates,
you may submit a written objection within thirty (30) days. Your submission should
include documentation that supports your objection and be sent to:

Janine Biondo

Claims Resolution Unit, Cigna Legal
P.O. Box 188016

Chattanooga, TN 37422

If you have any concerns regarding obtaining an appropriate refund, or if you
disagree with Cigna’s determination regarding a written objection, you may contact the
OAG’s Health Care Bureau for assistance by phone at (800) 428-9071 or by writing to:

NYS Office of the Attorney General

Health Care Bureau
The Capital, Albany, N.Y. 12224-0341

Very Truly,
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ATTORNEY GENERAL OF THE STATE OF NEW YORK

In the Matter of
EmblemHealth, Inc.

Assurance No.: 14-031

ASSURANCE OF DISCONTINUANCE
UNDER EXECUTIVE LAW
SECTION 63, SUBDIVISION 15
Pursuant to the provisions of Section 63(12) of the Executive Law and Article 22-

A of the General Business Law, Eric T. Schneiderman, Attorney General of the State of
New York, caused an inquiry to be made into certain business practices of
EmblemHealth, Inc. (“Emblem”), relating to its administration of behavioral health
benefits. Based upon that inquiry, the Office of the Attorney General (“the OAG”) has
made the following findings, and Emblem has agreed to modify its practices and assure

compliance with the following provisions of this Assurance of Discontinuance

(“Assurance”).

I. BACKGROUND

1. Emblem, a not-for-profit corporation formed in 2006 by the merger of
Group Health Incorporated (“GHI”) and the Health Insurance Plan of Greater New York
(“HIP”), offers health plans to New York consumers. Emblem’s principal offices are
located at 55 Water Street, New York, New York 10041.

2. In the regular course of business, Emblem enrolls consumers in health
plans and contracts with health care providers for the delivery of health care services to

those consumers. Offering hundreds of different health plans in New York State,
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Emblem, through its GHI and HIP divisions, provides health care coverage for
approximately 3.4 million New York consumers, most of whom live in the downstate
region, and 1.18 million of whom are New York City employees and retirees. In 2012,

Emblem had revenues of $10 billion.

1. THE OAG’S INVESTIGATION AND FINDINGS

3. The Health Care Bureau of the OAG conducted an investigation into
Emblem’s administration of behavioral health benefits following the receipt of consumer
complaints alleging that Emblem had improperly denied coverage for behavioral health
services. In this Assurance, “behavioral health services” will refer to both mental health

and substance use disorder services.
The Need for Adequate Coverage of Behavioral Health Treatment

4, Mental and emotional well-being is essential to overall health. Every
year, almost one in four New Yorkers has symptoms of a mental disorder. Moreover, in
any year, one in ten adults and children experience mental health challenges serious
enough to affect functioning in work, family, and school life. Lack of access to
treatment, which can be caused by health plans’ coverage denials, can have serious
consequences for consumers, resulting in interrupted treatment, more serious illness, and
even death.

5. Mental illness is the leading illness-related cause of disability, a major
cause of death (via suicide), and a driver of school failure, poor overall health,
incarceration and homelessness.

6. For example, in any given year, one in ten individuals has a diagnosable

mood disorder, such as major depression. Three to four percent of women will have an
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eating disorder, such as anorexia nervosa or bulimia nervosa, at some point in their lives.
Individuals with anorexia have a level of mortality up to 18 times greater than the
average population without anorexia, the highest mortality rate of any mental illness.

7. The failure of health plans to adequately reimburse members for
behavioral health costs, including those for substance abuse treatment, means that plan
members who need treatment may not be getting the treatment recommended by their
providers. In any given year, 11%, or 1.8 million, of New Yorkers have a substance use
disorder, but only 11% of these individuals receive any treatment for their condition. In
contrast, more than 70% of individuals with hypertension and diabetes receive treatment

for those conditions.
Emblem’s Behavioral Health Benefits

8. Emblem offers health plans that provide inpatient and outpatient benefits
for medical/surgical and behavioral health conditions. Emblem subcontracts
administration of its members’ behavioral health benefits to VValueOptions, Inc.
(“ValueOptions”), a managed behavioral health organization. Emblem pays
ValueOptions a fixed fee per member, per month, for ValueOptions to provide behavioral
health benefits for Emblem plans. Emblem delegates its administration of benefits in
only a few other limited areas: acupuncture/massage therapy, radiology, transplants,
oncology care, skilled nursing, dental services, occupational and physical therapy, and
chiropractory. For a very small portion of its members, Emblem delegates a full range of
benefits to a provider organization. Emblem’s subcontracting of its members’ behavioral
health benefits has resulted in Emblem’s placing all behavioral health claim coverage

determinations with ValueOptions. Despite the passage of both federal and state laws
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requiring that plans provide behavioral health coverage “on par” with medical/surgical
coverage, neither Emblem nor VValueOptions, its contractor, has been comparing
behavioral health claims approvals and denials with those in the medical/surgical realm.
9. Access to adequate behavioral health care appears to be an issue for
Emblem members. Emblem does not track penetration rate, an important metric that
shows the percentage of members accessing behavioral health benefits. Emblem’s data,
however, do show that its overall spending on behavioral health care (not including
prescription drugs) has declined precipitously from 2011 to 2013, from 3.6% of spending
on health care claims to 2.6%. In contrast, behavioral health care, including prescription
drugs, accounts for approximately 7.3% of all health spending in the U.S. These data

suggest that Emblem may not be sufficiently covering behavioral health treatment.
Emblem’s Utilization Review of Behavioral Health Benefits

10. Utilization review is the process by which a health plan examines plan
members’ requests or claims for health care services to determine whether the services
are medically necessary, and thus eligible for coverage. For services for which
preauthorization is required, such as inpatient services, typically a provider will file a
request for authorization with the plan on behalf of the member, and the plan will review
the request to determine whether the services are medically necessary under its medical
necessity criteria. If the plan denies the request, in many cases, the member will not
receive the requested service, and will not file a claim for benefits. On the other hand,
where services have already been provided, a member or provider will typically submit a

claim for benefits, and the plan will either pay the claim automatically or conduct
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utilization review for the claim. In the latter situation, the plan will determine whether
the services are medically necessary under its medical necessity criteria.

11. Medically necessary services are those that are reasonable and necessary
for the diagnosis or treatment of illness or injury, or to improve the functioning of an
individual. If Emblem deems the services to satisfy its criteria, Emblem will pay the
claim.! If Emblem does not deem the services to satisfy its criteria, Emblem will send the
member an adverse determination letter, which, under New York law, must contain a
detailed explanation of the clinical rationale for the denial and information about the
member’s appeals rights.

12. A member whose request or claim for behavioral health services has been
denied due to lack of medical necessity (and for certain other reasons) has the right, under
New York law, to file an internal appeal, which is decided by ValueOptions without any
involvement or oversight by Emblem, and, in some cases, a second-level, internal appeal,
which is decided by ValueOptions without any involvement or oversight by Emblem, and
then an external appeal, which is reviewed by an independent clinician who has no
relationship with Emblem or ValueOptions. ValueOptions, on behalf of Emblem,
typically performs utilization review for all inpatient, partial hospitalization and intensive
outpatient behavioral health claims, and certain outpatient visits.

13.  The OAG’s review of consumer complaints, as well as Emblem’s
utilization review data, indicates that Emblem applies more rigorous — and frequent —

utilization review for behavioral health benefits than for medical/surgical benefits.

! Where this Assurance describes the administration of Emblem’s behavioral health benefits, it refers to
actions taken by ValueOptions pursuant to contracts in which Emblem has delegated responsibility to
ValueOptions to administer the behavioral health benefits of Emblem members.
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Indeed, Emblem’s own Senior Director of Behavioral Health has described
ValueOptions’ approach to utilization review for behavioral health benefits as
*aggressive.” From January 2011 through mid-2013, 18% of the reviews Emblem
conducted for behavioral health treatment coverage resulted in denials, encompassing
more than 7,500 denied requests; after many of these denials, the member did not receive
the requested care, and did not file a claim for benefits. In contrast, Emblem’s
medical/surgical reviews resulted in denials only 11% of the time. Additionally, during
the same period, Emblem denied 22% of behavioral health claims submitted, whereas
Emblem denied only 13% of medical claims submitted during that period. Emblem also
denied 38% of all substance abuse treatment claims during that time. From January 2011
through March 2014, Emblem denied at least 15,000 requests or claims of its members
for behavioral health treatment due to the plan’s determination that the treatment was not
medically necessary, with billed charges of more than $31,000,000.

14. Emblem’s denial rates for more intensive levels of behavioral health care
—such as inpatient treatment — are especially high. From January 2011 through mid-
2013, 26% of Emblem’s reviews of its members’ requests for inpatient psychiatric
treatment resulted in adverse decisions, totaling approximately 4,000 denied requests;
after many of these denials, the member did not receive the requested care, and did not
file a claim for benefits. Additionally, Emblem denied 36% of its members’ claims for
inpatient psychiatric treatment, totaling more than 2,500 denied claims. In the same
period, 39% of the reviews of Emblem members’ requests for inpatient substance abuse

rehabilitation resulted in adverse decisions, totaling more than 2,300 denied requests, and
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Emblem denied 41% of Emblem members’ claims for that level of care, totaling almost
2,000 denied claims.

15. In contrast, Emblem’s approach to utilization review for medical/surgical
benefits is more lenient. A senior Emblem medical director stated that Emblem leaves
decision planning for medical services to the provider’s discretion. From 2011 through
2013, only 20% of Emblem’s reviews for inpatient medical/surgical treatment resulted in
denials, and only 29% of inpatient medical/surgical claims were denied by Emblem.

16. Not only does Emblem apply more stringent utilization review to
behavioral health than to medical/surgical benefits, Emblem applies medical necessity
criteria incorrectly when it reviews behavioral health-related requests and claims. For
example, even though substance abuse rehabilitation is not an acute level of care, in
denying requests for coverage of rehabilitation, Emblem classifies it as acute care, and in
certain cases, Emblem has denied requests for coverage of substance abuse rehabilitation
on the grounds that the member was not experiencing “life-threatening withdrawal,”
which is not a requirement for such treatment. In fact, Emblem members who are
suffering from life-threatening withdrawal require a more intensive level of care than
rehabilitation, such as medically managed inpatient detoxification.

17.  Although Emblem’s medical necessity criteria do not contain any “fail
first” requirements, in some cases, Emblem has denied requests for coverage of substance
abuse rehabilitation treatment through application of “fail first” requirements. For
example, Emblem denied a request for coverage of substance abuse rehabilitation
because the member had not recently failed an outpatient program. This requirement

places yet another obstacle in front of members who, suffering from addiction, may have
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a small window of opportunity to access treatment and embark on the path to recovery.
Emblem’s own doctors, however, state that a member’s lack of an attempt at an
outpatient mode of care is not a reason to deny an inpatient stay. Emblem does not apply
such a “fail first” requirement to medical/surgical benefits.

18. Persons with mental health and substance use disorders comprise a
vulnerable population, and may be reluctant to seek care. Frequent and time-consuming
utilization review may pose obstacles preventing them from accessing or completing
treatment. Moreover, when Emblem approves more intensive levels of care, such as
inpatient or partial hospitalization treatment, it will often approve just a few days or visits
at a time, requiring members and providers to focus on health coverage rather than
treatment. The utilization review that Emblem conducts for behavioral health claims is
so intensive and frequent that it often interferes with treatment, because providers and
members must spend a great deal of time justifying each day or visit, or because the
member cannot get treatment when a claim is denied. For example, although it is not
possible to complete substance abuse rehabilitation treatment in one day, in some cases,
Emblem authorizes one day of inpatient substance abuse rehabilitation treatment at a
time.

19. Further, Emblem requires behavioral health providers — even at the
outpatient level — to develop treatment and discharge plans, denying coverage if such
plans are not filed. In contrast, Emblem does not typically require medical/surgical

providers to develop treatment plans or to demonstrate discharge planning.
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The Outpatient Outlier Model

20.  Additionally, Emblem applies a utilization review tool for outpatient
behavioral health benefits known as the Outpatient Outlier Model, under which a certain
number of member outpatient psychotherapy visits triggers a special form of intensive
utilization review whereby additional treatments are more deeply scrutinized, and are
often denied. For example, after a member with major depression — a chronic, often life-
long, biologically based illness — submits claims for a certain number of psychotherapy
visits, Emblem places that member in the Outpatient Outlier Model, with the expectation
that the member will soon terminate treatment. Emblem has never discussed basing the
Outpatient Outlier Model on clinical evidence or research regarding length of treatment
for particular mental health conditions.

21. Once Emblem places a member in the Outpatient Outlier Model, it may
request extensive records from the member’s provider, including progress notes, a
treatment plan, a discharge plan, and other information, before it will authorize further
coverage. Emblem will also recommend a lower frequency of visits as a strategy of
working towards treatment termination, even though it cannot point to any literature or
evidence supportive of session frequency as a treatment variable. Emblem does not
implement a utilization review tool equivalent to the Outpatient Outlier Model in
administering medical/surgical benefits.

22.  The thresholds in Emblem’s Outpatient Outlier Model are inconsistent
across Emblem’s plans. For example, for GHI members, Emblem requires prior approval
for the first session of outpatient substance abuse treatment, and another approval prior to

the eleventh session of such treatment. Additionally, Emblem has failed to perform
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analyses supporting the Outpatient Outlier Model that are required by its own policies,
which calls into question the integrity of the model. For example, the Outpatient Outlier
Model policy requires Emblem to, on an annual basis: perform an evaluation of
population-based utilization and clinical data to determine a set of specific types of
potential outlier cases; provide the rationale for inclusion in the outlier program,
reporting micromanagement strategies and specific interventions to be followed; and
reevaluate the designated national outlier types and the results of the specialized
interventions and clinical care management process to assure that the interventions
initiated continue to be clinically appropriate. Emblem has never taken any of these
actions. In fact, Emblem lacks a written policy and procedure stating exactly how the
Outpatient Outlier Model is performed.
Inadequate Denial Letters

23. Emblem’s adverse determination letters denying behavioral health claims
are generic and lack specific detail explaining why coverage was denied for particular
members. The letters also fail to explain adequately the medical necessity criteria used in
making the determinations and why members failed to meet such criteria. For example,
each of the denial letters contain boilerplate language such as:

e “[T]he information indicates the patient has made progress toward treatment goals
and no longer requires the same frequency of treatment.”

e “[T]he review indicates that the treatment plan goals and objectives have been
attained and that the signs and symptoms that brought the patient into the
treatment have been stabilized.”

e “[T]he review does not indicate the presence of biomedical or psychological
impairment, or the likelihood of relapse requiring treatment at the acute inpatient
hospitalization with 24 hour medical supervision level of care. An appropriate
level of care to the current needs of the patient is intensive outpatient services.”
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Without details of the denial or the criteria used in making the determination, members
are without the means to lodge a meaningful appeal of Emblem’s denials.

24. Emblem has admitted that, in its denial letters, “[c]linical rationales
primarily state in general rather than specific terms why the member’s condition does not
meet medical necessity criteria.” Emblem has also admitted that the boilerplate denial
reasons in the letters are not sufficient and that denial letters often mischaracterize the
level of treatment requested. Such flawed letters call into question the accuracy of
Emblem’s adverse decisions. Emblem’s letters denying coverage for medical/surgical
conditions, however, are more detailed.

25.  Additionally, until at least 2012, Emblem did not provide detailed
language regarding the reason for its denial of substance abuse treatment requests and
claims. Emblem neither cited the medical necessity criteria it used in its denial letters,
nor provided the criteria upon request to members, as it is legally required to do.

26.  Although substance abuse programs in New York State are required to use
Guidelines for Level of Care Determinations approved by the New York Office of
Alcoholism and Substance Abuse Services (“OASAS”), Emblem uses different criteria,
created by ValueOptions, for determining medical necessity for substance abuse
treatment, which results in denial of care since providers are required to use OASAS-
approved criteria.

27.  Although, for medical/surgical benefits, Emblem classifies denials due to
lack of preauthorization or clinical information as medical necessity denials, in many

cases involving behavioral health benefits, Emblem has classified such denials as
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“administrative,” thereby depriving these members with behavioral health conditions of

vital appeal rights.

Lack of Coverage for Residential Treatment for Behavioral Health Conditions

28. Most Emblem plans for HIP members do not cover residential treatment
for behavioral health conditions. Residential treatment is a standard, recommended,
evidence-based form of behavioral health treatment. Offering medication, counseling
and structure, residential treatment facilities for behavioral health disorders provide a
critical intermediate level of care between acute inpatient and outpatient treatment,
enabling patients to transition back to living with their families. Residential treatment
programs provide an intermediate level of care as compared to inpatient services, similar
to skilled nursing treatment for medical/surgical conditions.

29. For example, residential treatment is deemed to be a potentially medically
necessary option for treating persons with severe eating disorders, which can require
round-the-clock supervision. According to the treatment guidelines of ValueOptions,
Emblem’s behavioral health contractor, residential treatment is the standard form of
treatment for eating disorders for persons who do not meet the criteria for inpatient
hospitalization, but nevertheless are ill enough that they require 24-hour structure and
supervision of all meals in order to achieve a healthier weight level, to decrease
suicidality, and to develop sufficient motivation to successfully undertake outpatient
treatment. Given the potentially lethal nature of eating disorders, denial of coverage for
residential treatment can place members’ lives in jeopardy.

30.  According to Section 3.301 of the medical necessity criteria of

ValueOptions, Emblem’s behavioral health contractor:
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Residential Treatment Services are provided to children/adolescents who

require 24-hour treatment and supervision in a safe therapeutic

environment. RTS is a 24 hour a day/7 day a week facility-based level of

care. RTS provides individuals with severe and persistent psychiatric

disorders therapeutic intervention and specialized programming in a

controlled environment with a high degree of supervision and structure.

RTS address the identified problems through a wide range of diagnostic

and treatment services, as well as through training in basic skills such as

social skills and activities of daily living that cannot be provided in a

community setting.

31. Residential treatment is also a standard form of treatment for substance
abuse disorders. According to Section 4.301 of the medical necessity criteria of
ValueOptions, Emblem’s behavioral health contractor:

Residential treatment is a 24 hour a day/7 day a week facility-based level

of care which provides individuals with significant and persistent

substance abuse disorders therapeutic intervention and specialized

programming in a controlled environment with a high degree of

supervision and structure. Residential rehabilitation addresses the

identified problems through a wide range of diagnostic and treatment

services by reliance on the treatment community setting.

32. Despite Emblem’s exclusion of residential treatment coverage for HIP
members, ValueOptions” medical director stated that there is evidence to support
residential treatment for eating disorders. Moreover, ValueOptions has designated
certain residential treatment facilities as diagnostic specialty units, because such units
have demonstrated areas of clinical expertise and provide effective treatment.
Nevertheless, Emblem has refused to cover such treatment for its HIP members. In one
case, Emblem denied residential treatment for a 14-year old girl suffering from Anorexia
Nervosa, even though her doctors in an inpatient facility (where she had been
hospitalized with an irregular heartbeat) believed that she needed such care. Emblem
covered day treatment, where the girl relapsed after a short period of time, necessitating

further hospitalization.
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Emblem’s Cost-Sharing for Behavioral Health Services

33.  Approximately 23% of HIP large-group plans charge a higher co-payment
for outpatient mental health visits than for outpatient primary care visits. In some of
these HIP large-group plans (containing approximately 5% of HIP large group members),
the mental health co-payment is twice as high as the primary care co-payment. GHI
plans charge the same co-payment for outpatient mental health visits and outpatient
primary care Visits.

Other Problems With Emblem’s Behavioral Health Benefits

34. The OAG’s investigation has revealed numerous other deficiencies in
Emblem’s administration of behavioral health benefits. For example, from 2011 through
2013, in 42% of behavioral health cases that went to external appeal, Emblem’s denials
were reversed, compared with only a 30% reversal rate in medical/surgical cases.
Recognizing the problem in the behavioral health realm, after the OAG began its
investigation of Emblem’s administration of behavioral health benefits, Emblem directed
its staff to review behavioral health cases before they went to external appeal, to
determine whether the denials were correct. Emblem subsequently reversed the denials
in almost 20% of the cases it reviewed.

35. Emblem failed to load the correct out-of-network reimbursement rates into
its claims system in 2013, resulting in lowered and delayed reimbursement for many
members’ treatment. Additionally, in some instances, Emblem did not cover treatment

pending completion of internal appeals.
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36. A 2012 Department of Financial Services audit concluded that Emblem
failed to meet the notification requirements of the New York Utilization Review Law for
prospective and concurrent review in almost all cases sampled.

37. Despite receiving an estimated $17.7 million in State funds to subsidize
compliance with Timothy’s Law — the New York mental health parity law, enacted in
2006 — Emblem violated the law by failing to provide policy holders with notice of their
option to purchase enhanced mental health benefits.

38. Due to numerous deficiencies with Emblem’s administration of its
behavioral health benefits, including the issues described above, the director of the office

where those benefits are administered was recently terminated.

1.  RELEVANT LAWS

39.  Timothy’s Law, enacted in 2006, mandates that New York group health
plans that provide coverage for inpatient hospital care or physician services must also
provide “broad-based coverage for the diagnosis and treatment of mental, nervous or
emotional disorders or ailments, . . . at least equal to the coverage provided for other
health conditions.” N.Y. Ins. Law 88 3221(1)(5)(A); 4303(g)(1). Further, all group plans
must cover, annually, a minimum of 30 days of inpatient care, 20 visits of outpatient care,
and up to 60 visits of partial hospitalization treatment for the diagnosis and treatment of
mental, nervous or emotional disorders or ailments. N.Y. Ins. Law §§
3221((5)(A)(i)&(ii); 4303(g)(1)(A)&(B).

40.  Timothy’s Law also requires that deductibles, co-payments and co-
insurance for mental health treatment be consistent with those imposed on other benefits,

N.Y. Ins. Law 88 3221(1)(5)(A)(iii); 4303(g)(1)(C), and that utilization review for mental
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health benefits be applied “in a consistent fashion to all services covered by [health
insurance and health maintenance organization] contracts.” 2006 N.Y. Laws Ch. 748, § 1.
From 2007 through 2010, Emblem received an estimated $17.7 million in New York
State funds to subsidize its compliance with Timothy’s Law.

41. The New York Insurance Law requires every group plan that provides
coverage for inpatient hospital care to cover at least 60 outpatient visits in any calendar
year for the diagnosis and treatment of chemical dependence, of which up to twenty may
be for family members. N.Y. Ins. Law 88 3221(1)(7); 4303(1).

42. In 2004, New York enacted legislation creating Comprehensive Care
Centers for Eating Disorders (the “CCCED Law”). New York L. 2004, c¢.114. Pursuant
to the CCCED Law, the New York State Department of Health designated three Centers,
each of which must provide or arrange for a continuum of care tailored to the specialized
needs of individuals with eating disorders, including residential treatment. N.Y. Public
Health Law § 2799-g. The CCCED Law prohibits plans from excluding coverage
provided by a Comprehensive Care Center for Eating Disorders. N.Y. Ins. Law 8§
3221(k)(14); 4303(dd).

43.  The federal Mental Health Parity and Addiction Equity Act (“The Federal
Parity Act”), enacted in 2008, prohibits large group, individual, and Medicaid health
plans that provide both medical/surgical benefits, and mental health or substance use
disorder benefits, from: (i) imposing financial requirements (such as deductibles, co-
payments, co-insurance, and out-of-pocket expenses) on mental health or substance use
disorder benefits that are more restrictive than the predominant level of financial

requirements applied to substantially all medical/surgical benefits; (ii) imposing
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treatment limitations (such as limits on the frequency of treatment, number of visits, and
other limits on the scope or duration of treatment) on mental health or substance use
disorder treatment that are more restrictive than the predominant treatment limitations
applied to substantially all medical/surgical benefits, or applicable only with respect to
mental health or substance use disorder benefits; and (iii) conducting medical necessity
review for mental health or substance use disorder benefits using processes, strategies or
standards that are not comparable to, or are applied more stringently than, those applied
to medical necessity review for medical/surgical benefits. 29 U.S.C. § 1185a; 42 U.S.C.
8 300gg-26; 45 C.F.R. § 146.136(c)(4)(i). The essential health benefit regulations under
the Affordable Care Act extend the federal parity requirements to small and individual
plans. 45 C.F.R. § 156.115(a)(3).

44.  The Affordable Care Act requires health plans to allow enrollees to
receive coverage of treatment pending completion of internal appeals. 42 U.S.C. §
300gg-19(a)(1)(C).

45.  The New York State Executive Law authorizes the Attorney General,
where there are “repeated fraudulent or illegal acts” or “persistent fraud or illegality in
the carrying on, conducting or transaction of business,” to seek relief, including enjoining
the continuance of such business activity or of any fraudulent or illegal acts, as well as
restitution and damages. N.Y. Exec. Law § 63(12).

46. Based on the findings of the Attorney General’s investigation, the
Attorney General has determined that Emblem’s conduct has resulted in violations of

N.Y. Executive Law Section 63(12), Timothy’s Law, the Federal Parity Act, and the
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Affordable Care Act. Emblem’s practices have had the effect of unlawfully limiting
Emblem members’ access to behavioral health services.

NOW, WHEREAS, Emblem neither admits nor denies the Attorney General’s
findings in Paragraphs 8 through 46 above; and

WHEREAS, access to adequate behavioral health treatment is essential for
individual and public health; and

WHEREAS, Emblem has cooperated with the OAG’s investigation; and

WHEREAS, the Attorney General is willing to accept the terms of this
Assurance under Executive Law Section 63(15) and to discontinue his investigation; and

WHEREAS, the parties each believe that the obligations imposed by this
Assurance are prudent and appropriate; and

WHEREAS, the Attorney General has determined that this Assurance is in the
public interest.

IT ISHEREBY UNDERSTOOD AND AGREED, by and between the parties

that:
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IV. PROSPECTIVE RELIEF

47.  Within ninety (90) days of the Effective Date, Emblem will implement the
reforms set forth below in Paragraphs 48 through 61.

48. Cost-Sharing Requirements: For Emblem members’ outpatient behavioral

health visits, Emblem will apply the member’s primary care cost-sharing schedule. If a
member receives behavioral health services in a facility on an outpatient basis, facility
cost-sharing requirements may apply in addition to the member’s primary care cost-
sharing schedule, but any such facility charges can be no greater than Emblem’s facility
charges for medical/surgical services. Self-funded health plans for which Emblem
provides only administrative services may opt out of this requirement. As of July 1,
2014, the vast majority of Emblem’s fully insured health plans will comply with the
terms of this Paragraph 48. The reforms set forth in this Paragraph shall be implemented
with respect to the remainder of Emblem’s fully insured health plans, renewing on or
after October 1, 2014, upon date of renewal.

49.  Comparability of Utilization Review Processes: Emblem and/or any entity

that administers benefits on behalf of Emblem will not use the Outpatient Outlier Model
for utilization review purposes. If Emblem and/or any entity that administers benefits on
behalf of Emblem uses a utilization review tool for behavioral health services that is
based on quantity or frequency of outpatient visits, such tool will be developed and
updated annually based on clinical evidence and will be approved by a physician who is
board-certified in general psychiatry, or, in the case of substance abuse services, a
physician who is certified in addiction medicine. Any utilization review performed by

Emblem and/or any entity that administers benefits on behalf of Emblem under such tool
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will be conducted only to the extent that the quantity or frequency of visits is inconsistent

with clinical evidence. Where, after applying such tool to the requests or claims of a

member, Emblem denies coverage for services, the member shall be afforded all internal

and external appeal rights.

50. No visit limits:

a. There will not be any day or visit limits for behavioral health services

in any Emblem plan, except for family counseling services, which may
be capped at 20 visits per year.

Emblem will provide coverage for services provided by mental health
practitioners licensed under Article 163 of the New York Education
Law; provided, however, that this does not impact Emblem’s right to
establish more stringent criteria for purposes of determining eligibility

for participation in provider networks.

51. Utilization Review Process Reforms:

a.

Integration of Utilization Review for Medical/Surgical and Behavioral

Health Benefits: The OAG and Emblem will agree on measures to

promote the integration of administration of medical/surgical and
behavioral health benefits, which measures will include regularly
scheduled meetings (at least every two weeks), with agendas and
minutes, attended by individuals responsible for administering
Emblem’s medical/surgical and behavioral health benefits.

Collection of Information During Utilization Review: Emblem and any

entity that administers behavioral health benefits on behalf of Emblem
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will follow a protocol for the collection of information during
utilization review, which will include the elements set forth in Exhibit
A

Substance Abuse Treatment: Emblem will not apply any “fail first”

requirement for substance abuse rehabilitation treatment. Emblem will
provide coverage of outpatient substance abuse treatment received in
office settings, including, but not limited to, medication-assisted
treatment for opioid addiction.

Substance Abuse Treatment Criteria: On behalf of Emblem,

ValueOptions has applied to OASAS for approval of its criteria for
determining medical necessity for substance abuse treatment, and
Emblem will continue to exercise best efforts to secure such approval.

Continued Treatment: When an Emblem member transitions from one

level of behavioral health treatment to another, for example from
inpatient to outpatient care, the review for the second level will be
conducted as a concurrent review, because it concerns continued
treatment.

Classification of Denials: any denials by Emblem of coverage for

behavioral health services due to lack of clinical information and/or
preauthorization will be processed as medical necessity denials.

Duration of Approvals: The number of days or visits approved for

behavioral health treatment will not be limited to one day or one visit
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per approval and will be based on the treatment needs of the member,
unless clinically appropriate.

52. Independent Parity Compliance Administrator: Within 30 days of the

Effective Date, the OAG will appoint an independent party compliance administrator (the
“Administrator”), with experience in reviewing and certifying health plan performance
quality, to: (i) evaluate Emblem’s compliance with this Assurance; (ii) evaluate
Emblem’s utilization review system for behavioral health benefits, including compliance
with Paragraph 51 above; (iii) provide guidance to Emblem and entities administering
behavioral health benefits on behalf of Emblem; and (iv) provide quarterly reports
concerning items (i) through (iii) to Emblem’s Chief Medical Officer and the OAG.
Emblem may suggest candidates for the Administrator, but the OAG shall have final
discretion in the selection process.

a. The Administrator will serve for a minimum of three (3) years from
the date such Administrator commences service, subject to the
provisions of subparagraph (g) below.

b. Emblem will pay for the costs of the Administrator.

c. Emblem will provide the Administrator with data sufficient for the
Administrator to evaluate Emblem’s administration of behavioral
health benefits. Data to be provided to the Administrator will be
determined jointly by the OAG, Emblem and the Administrator, and
specific data elements to be considered include: (i) claims review; (ii)
metrics demonstrating adequate access to effective behavioral health

services, including, at a minimum: adequacy of the provider network;
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penetration rate; dollar spend on behavioral health services; utilization
review results; internal appeals and results thereof; external appeals
and results thereof; and member satisfaction with behavioral health
coverage; and (iii) adverse determination letters. The data described in
this subparagraph (c) may be provided in the form of utilization
analyses, key indicator reports, population analyses, and/or other
reports generated in the normal course of business by Emblem.

The Administrator will analyze metrics for each level of behavioral
health care: inpatient psychiatric, substance use disorder
detoxification, substance use disorder rehabilitation, residential, partial
hospitalization, intensive outpatient, and outpatient. The
Administrator will also review a sample of Emblem’s behavioral
health medical necessity determinations, including cases eligible for
external appeal, but for which no external appeal is filed.

Based on the analyses described above, on a quarterly basis, the
Administrator will provide a report to Emblem’s Chief Medical
Officer and to the OAG, which report will address the adequacy of
behavioral health benefits offered by Emblem and Emblem’s
compliance with mental health parity laws, and include the data in
support of the report’s conclusions. The report will also evaluate the
performance of the Behavioral Health Advocates (who are described
below), reviewing, in particular, metrics regarding call volume and

case load.
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f. If, in the quarterly reports described above, the Administrator or OAG
concludes that Emblem is not compliant with mental health parity
laws, or that Emblem’s administration of behavioral health benefits is
inadequate, Emblem will create a written plan of corrective action,
which it will provide within 30 days to the OAG. If, after reviewing
the quarterly reports, OAG determines that Emblem is not compliant
with mental health parity laws, or that Emblem’s administration of
behavioral health benefits is inadequate, upon written notice from the
OAG, Emblem will create a written plan of corrective action, which it
will provide within 30 days to the OAG.

g. If, after the Administrator has functioned in the position for two years,
Emblem makes a showing to the OAG that it is compliant with the
terms of this Assurance and with mental health parity laws, and that its
administration of behavioral health benefits is adequate, the
Administrator shall cease to function.

h. If, after the expiration of a three (3)-year period after the Effective
Date, the Administrator or OAG determine that Emblem does not
provide adequate access to effective behavioral health services, the
Administrator will continue to function, pursuant to the provisions of
this Paragraph 52, until such time as the Administrator and OAG are
satisfied that Emblem provides adequate access to effective behavioral

health services.

24 of 46





53.  Adverse Determination Notification: When making adverse benefit

determinations, Emblem and entities administering behavioral health benefits on behalf
of Emblem must provide to the member and provider:

a. Telephonically, and in writing, a detailed explanation of the clinical
reason for the denial, citing to specific medical necessity criteria and
treatment records;

b. Telephonically, and in writing, what, if any, additional necessary
information must be provided to, or obtained by, Emblem to render a
decision on the appeal;

c. Telephonically, and in writing, information about contacting
Behavioral Health Advocates (who are described below), with a
notation that the provider and member can contact an Advocate to
obtain information about facilities and providers able to provide
alternative services to the member; and

d. Telephonically, and in writing, clear, specific information about
internal and external appeals (including information as described
below in Paragraphs 55 and 56);

e. Inwriting, the address of a website containing the medical necessity
criteria used in making the adverse determination, and notice of the
availability, free of charge upon request, of a copy of such criteria.

Adverse determination letters will be reviewed for accuracy by the individual who

authorized the adverse determination, prior to distribution to members and providers.
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54. Behavioral Health Advocates: Emblem will designate a minimum of five

(5) full-time employees to serve as Behavioral Health Advocates, each of whom will
spend all necessary time on services related to behavioral health advocacy, as set forth
below:

a. The Advocates, who may be employees of Emblem or an entity that
administers behavioral health benefits on behalf of Emblem, will
provide information and assistance to members with behavioral health
complaints and appeals. Each member whose claim or request for
coverage for behavioral health services is denied will be assigned an
Advocate. Upon any denial of coverage for behavioral health services,
upon request, Emblem will provide to the member and provider the
name of the assigned Advocate, who will be accessible to both the
member and the provider and will supply them with assistance and
detailed, accurate and current information regarding utilization review
determinations and processes, medical necessity criteria, and appeals,
as well as alternative treatment options for the member in the
member’s area. Emblem will also provide the OAG with the names of
all Advocates and the members for whom each is responsible, upon
request.

b. As set forth above in Paragraph 52(e), on a quarterly basis, Emblem
will provide the OAG with data regarding the utilization of Behavioral
Health Advocates, in particular, daily/weekly call volume and case

load (for each Advocate). If, based on its review of such data, the
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55.

OAG determines that the number of Advocates or the time spent by
Advocates on services related to behavioral health advocacy is
insufficient, Emblem shall designate additional Advocates.

Nothing in this Assurance shall be interpreted to prevent any
Behavioral Health Advocate from engaging in other work activities so
long as all members who have requested assistance from a Behavioral
Health Advocate have been provided assistance within the scope of

this Paragraph.

Internal Appeals: Emblem will offer members the assistance of Behavioral

Health Advocates (described above) in internal appeals. Emblem will retain the ability to

overrule internal appeal decisions of any entity that administers behavioral health benefits

on behalf of Emblem, and will review a statistically significant sample of behavioral

health cases for which external appeals have been filed. Emblem will continue coverage

of treatment pending the completion of internal appeals.

56.

External Appeals: To facilitate Emblem members’ timely submission of

external appeals, in particular expedited appeals:

a. When Emblem or any entity acting on its behalf renders an adverse

determination of a request for coverage of behavioral health services,
such determination will be eligible for expedited external review, if it:
(i) meets the criteria of under New York Insurance Law Section
4914(b)(3) or New York Public Health Law Section 4914(b)(3), i.e., if
the member’s provider states that a delay in providing the services

would pose an imminent or serious threat to the health of the member;
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(i) relates to continued or extended behavioral health services; or (iii)
relates to inpatient, residential, partial hospital, intensive outpatient
mental health or substance use disorder treatment.

b. When a member is eligible for expedited external appeal, as set forth
in subpart (a) of this Paragraph, Emblem will provide clear and
conspicuous instructions, to the member and provider, orally and in
writing, regarding external appeal options, including expedited
appeals.

c. A provider may file an external appeal (whether standard or expedited)
on behalf of a member for a prospective, concurrent, or retrospective
denial of coverage for behavioral health services.

d. When an Emblem member or such member’s provider files an
expedited external appeal of a denial of coverage for behavioral health
services, Emblem must provide coverage of the requested service until
the external review agent renders a decision.

e. Emblem will not charge the member or provider any fees for external
appeals beyond those external review fees permitted by law. Emblem
will continue to exercise discretion to waive fees upon request and
determination of hardship.

57. Residential Treatment: Emblem will cover medically necessary residential

treatment for behavioral health conditions. As described in Emblem’s medical necessity
criteria, residential treatment facilities provide 24 hours a day/7 days a week treatment

and supervision to individuals with severe and persistent psychiatric disorders. Such
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facilities typically provide therapeutic intervention and specialized programming in a
controlled environment with a high degree of supervision and structure, in the context of
a comprehensive, multidisciplinary and individualized treatment plan, with regular
physician visits.

58. Training: Emblem will provide training to all utilization review and
customer relations staff regarding the requirements of Timothy’s Law, New York
Insurance Law provisions regarding substance use and eating disorder treatment, the
Federal Parity Act, proper application of medical necessity criteria, and appeals
processes. Emblem will provide a copy of such training materials to the Administrator
and the OAG for approval before dissemination.

59. Complaints: For a three (3)-year period, Emblem will provide the OAG
and the Administrator with a quarterly summary of complaints from Emblem members
regarding behavioral health coverage, without patient-identifying information. If,
pursuant to the provisions of Paragraph 52(g) above, the Administrator ceases to function
prior to the expiration of a three (3)-year period after the Effective Date, Emblem’s
obligation to provide quarterly member complaint summaries to the OAG and the
Administrator will cease at the same time.

60. Disclosures: Emblem will provide to members, in clear and conspicuous
language, in its member handbook and in correspondence with members, disclosures
regarding behavioral health coverage, as set forth in Exhibit B.

61.  Annual Parity Compliance Report: For each of the three (3) years

following the Effective Date, Emblem will file an annual report with the Administrator

and the OAG, certifying compliance with the terms of this Assurance and outlining how
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its plans comply with Timothy’s Law, New York Insurance Law provisions regarding
substance use and eating disorder treatment, and the Federal Parity Act. Such reports
shall include the information set forth in Exhibit C. If, pursuant to the provisions of
Paragraph 52(g) above, the Administrator ceases to function prior to the expiration of a
three (3)-year period after the Effective Date, Emblem’s obligation to provide Annual

Parity Compliance Reports to the OAG will cease at the same time.

V. RETROSPECTIVE RELIEF

62.  Within ninety (90) days of the Effective Date, Emblem will implement the
following remedial measures:

63. Independent Review of Medical Necessity Denials: For GHI members, for

the period from January 1, 2011, through the Effective Date, and for HIP members, for
the period from January 1, 2012 through the Effective Date, where Emblem denied a
member or provider’s request or claim for behavioral health treatment on the grounds of
lack of medical necessity (other than residential treatment denials covered under
Paragraph 64 below), and the member subsequently incurred out-of-pocket costs for such
treatment, but the member did not file an external appeal with respect to such request or
claim:

a. If the member received services from an in-network provider and
received a concurrent or retrospective denial, or if the member
received services from an out-of-network denial, Emblem will offer
such members the opportunity to appeal the denial to an independent
entity, designated by the OAG, which will decide whether the

treatment was medically necessary.
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b. Emblem will provide a notice letter to such members informing them
of their right to an independent appeal, in the form attached as Exhibit
D. The OAG and Emblem will agree on the form of the appeal
application, which will be provided to such members along with the
notice letter. These members will have four (4) months from the date
of receipt of the notice letter and application to complete and return the
application.

c. Emblem will provide notice to in-network behavioral health providers
in its provider newsletter and on its website, informing providers that,
where providers balance billed members or entered into self-pay
arrangements with members and did not collect payment, Emblem will
waive the applicable appeal deadline and providers may appeal
medical necessity denials rendered during the relief period outlined in
this Paragraph. This waiver does not apply to appeals otherwise
submitted by a member to the independent entity pursuant to
Paragraph 63(d), below.

d. If, under the provisions of this Paragraph, a member or provider files
an appeal under this Paragraph, and the independent entity determines
that the treatment was medically necessary, Emblem will reimburse
that member for any out-of-pocket costs for such treatment, subject to

applicable cost sharing.
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e. “Lack of medical necessity,” as used in this Paragraph, shall mean a
request or claim for treatment denied due to lack of medical necessity,
lack of clinical information, or lack of preauthorization.

f. Emblem Behavioral Health Advocates, described above in Paragraph
54, will be available to assist members with the appeal process
described in this Paragraph, in addition to the Advocates’ other duties.

g. Emblem will bear the costs of the notice and appeals process.

Based on information provided by Emblem, it is anticipated that Emblem members who
will receive notice pursuant to this Paragraph will include, at a minimum, those Emblem
members who received, from January 2011 through March 2014, a total of 15,000 denials
of requests or claims for behavioral health treatment due to the plan’s determination that
the treatment was not medically necessary, with billed charges of at least $31,000,000.

64. Residential Treatment Reimbursement: For HIP members, for the period

from January 1, 2011, through March 31, 2014 (the date on which Emblem began
covering residential treatment for all HIP members), where Emblem denied a member or
provider’s request or claim for residential treatment for behavioral health services on the
grounds that residential treatment was not a covered service, and the member subsequently
incurred out-of-pocket costs for such treatment, or where an Emblem member obtained
residential treatment services for behavioral health treatment purposes, and the member
incurred out-of-pocket costs for such treatment but did not submit a claim to Emblem for
coverage of such services (“Residential Treatment Recipients”), Emblem will reimburse

such members as follows:
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a. Emblem will provide a notice letter to certain members, including
Residential Treatment Recipients, giving them the opportunity to
submit information regarding any behavioral health treatment that
resulted in out-of-pocket costs for residential treatment services during
the period specified in this Paragraph, including those claims that were
subsequently denied. The OAG and Emblem will agree on the types
of members who will receive such notice, to include, at a minimum,
members who filed requests or claims for residential treatment and/or
partial hospitalization services. Residential Treatment Recipients will
have four (4) months from the date of receipt of this letter to submit all
relevant information.

b. Emblem Behavioral Health Advocates, described above in Paragraph
54, will be available to assist Residential Treatment Recipients with
the appeal process described in this Paragraph, in addition to the
Advocates’ other duties.

c. Emblem will reimburse Residential Treatment Recipients for any out-
of-pocket costs for residential treatment incurred during the period of
time contemplated in this Paragraph, subject to applicable cost-
sharing.

d. Emblem will bear the costs of the notice and appeals process.

VI. PENALTIES

65.  Within sixty (60) days of the Effective Date, Emblem shall pay

$1,200,000 to the OAG as a civil penalty, in lieu of any other action which could be taken
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by the OAG in consequence of the foregoing. Such sum shall be payable by check to

“State of New York Department of Law.”

VIl. LIQUIDATED DAMAGES

66. If Emblem violates any provision of this Assurance, or does not provide
information required under Sections IV and V of the Assurance and requested by the
OAG pursuant to Paragraph 75 below, within 30 days of such request, the OAG may
elect as its exclusive remedy in lieu of Paragraphs 78, 79, and 80 below, to demand that
Emblem pay liquidated damages of $1,000 per day for such non-compliance or failure to
provide requested information. Before liquidated damages may be imposed, the OAG
shall give Emblem written notice that Emblem may be subject to liquidated damages
under this paragraph. In the event that Emblem does not cure the violation or provide the
requested information within 10 days of receipt of the OAG’s written notice, the OAG
may impose liquidated damages pursuant to this paragraph. The damages period shall
commence on the date that Emblem receives the OAG’s written notice and end on the

date that Emblem cures the violation or provides the requested information.

VIill. MISCELLANEQOUS

Compliance
67. Emblem shall submit to the OAG, within ninety (90) days of the
completion of the activities and restitution set forth in Paragraphs 47 through 64 above, a
letter certifying and setting forth its compliance with this Assurance.
Emblem’s Representations

68.  The OAG has agreed to the terms of this Assurance based on, among other
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things, the representations made to the OAG by Emblem and its counsel and the OAG’s

own factual investigation as set forth in the above Findings. To the extent that any

material representations are later found to be inaccurate or misleading, this Assurance is

voidable by the OAG in its sole discretion.

69.

Communications

All communications, reports, correspondence, and payments that Emblem

submits to the OAG concerning this Assurance or any related issues is to be sent to the

attention of the person identified below:

70.

Michael D. Reisman, Esq.

Assistant Attorney General

Health Care Bureau

Office of the New York Attorney General
120 Broadway

New York, New York 10271
Michael.reisman@ag.ny.gov

Receipt by the OAG of materials referenced in this Assurance, with or

without comment, shall not be deemed or construed as approval by the OAG of any of

the materials, and Emblem shall not make any representations to the contrary.

71.

follows:

72.

All notices, correspondence, and requests to Emblem shall be directed as

Nicholas P. Kambolis, Esq.
General Counsel
EmblemHealth, Inc.

55 Water Street

New York, NY 10041

Valid Grounds and Waiver

Emblem hereby accepts the terms and conditions of this Assurance and

waives any rights to challenge it in a proceeding under Article 78 of the Civil Practice
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Law and Rules or in any other action or proceeding.
No Deprivation of the Public’s Rights

73. Nothing herein shall be construed to deprive any member or other person
or entity of any private right under law or equity.

No Blanket Approval by the Attorney General of Emblem’s Practices

74.  Acceptance of this Assurance by the OAG shall not be deemed or
construed as approval by the OAG of any of Emblem’s acts or practices, or those of its
agents or assigns, and none of them shall make any representation to the contrary.

Monitoring by the OAG

75. To the extent not already provided under this Assurance, Emblem shall,
upon request by the OAG, provide all documentation and information necessary for the
OAG to verify compliance with this Assurance. Emblem may request an extension of
particular deadlines under this Assurance, but OAG need not grant any such request.
This Assurance does not in any way limit the OAG’s right to obtain, by subpoena or by
any other means permitted by law, documents, testimony, or other information.

No Limitation on the Attorney General’s Authority

76. Nothing in this Assurance in any way limits the OAG’s ability to
investigate or take other action with respect to any non-compliance at any time by
Emblem with respect to this Assurance, or Emblem’s non-compliance with any
applicable law with respect to any matters.

No Undercutting of Assurance
77. Emblem shall not take any action or make any statement denying, directly

or indirectly, the propriety of this Assurance or expressing the view that this Assurance is
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without factual basis. Nothing in this paragraph affects Emblem’s (a) testimonial
obligations or (b) right to take legal or factual positions in defense of litigation or other
legal proceedings to which the OAG is not a party.

Governing Law; Effect of Violation of Assurance of Discontinuance

78. Under Executive Law Section 63(15), evidence of a violation of this
Assurance shall constitute prima facie proof of a violation of the applicable law in any
action or proceeding thereafter commenced by the OAG.

79. This Assurance shall be governed by the laws of the State of New York
without regard to any conflict of laws principles.

80. If a court of competent jurisdiction determines that Emblem has breached
this Assurance, Emblem shall pay to the OAG the cost, if any, of such determination and
of enforcing this Assurance, including, without limitation, legal fees, expenses, and court
costs.

No Presumption Against Drafter; Effect of any Invalid Provision

81. None of the parties shall be considered to be the drafter of this Assurance
or any provision for the purpose of any statute, case law, or rule of interpretation or
construction that would or might cause any provision to be construed against the drafter
hereof. This Assurance was drafted with substantial input by all parties and their counsel,
and no reliance was placed on any representation other than those contained in this
Assurance.

82. In the event that any one or more of the provisions contained in this
Assurance shall for any reason be held to be invalid, illegal, or unenforceable in any

respect, in the sole discretion of the OAG such invalidity, illegality, or unenforceability
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shall not affect any other provision of this Assurance.
Entire Agreement; Amendment

83. No representation, inducement, promise, understanding, condition, or
warranty not set forth in this Assurance has been made to or relied upon by Emblem in
agreeing to this Assurance.

84. This Assurance contains an entire, complete, and integrated statement of
each and every term and provision agreed to by and among the parties, and the Assurance
is not subject to any condition not provided for herein. This Assurance supersedes any
prior agreements or understandings, whether written or oral, between and among the
OAG and Emblem regarding the subject matter of this Assurance.

85.  This Assurance may not be amended or modified except in an instrument
in writing signed on behalf of all the parties to this Assurance.

86.  The division of this Assurance into sections and subsections and the use of
captions and headings in connection herewith are solely for convenience and shall have
no legal effect in construing the provisions of this Assurance.

Binding Effect

87.  This Assurance is binding on and inures to the benefit of the parties to this
Assurance and their respective successors and assigns, provided that no party, other than
the OAG, may assign, delegate, or otherwise transfer any of its rights or obligations
under this Assurance without prior written consent of the OAG.

Effective Date
88.  This Assurance is effective on the date that it is signed by the Attorney

General or his authorized representative (the “Effective Date”), and the document may be
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executed in counterparts, which shall all be deemed an original for all purposes.
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AGREED TO BY THE PARTIES:

Dated: New York, New York

fwg/ | 2014

Dated: New York, New York

ﬁﬁ‘“‘"'wg .
July 300 o014

z

EmblemHealth, Inc.

B}/ %%ﬁ M

Nicholas P. Kambolis, Esq.
General Counsel

ERIC T. SCHNEIDERMAN
Attorney General of the State of New York

LISA LANDAU
Health Care Bureau Chief

Ny

MICHAEL D. REI’SMAN
Assistant Attorney General
Health Care Bureau
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Exhibit A

Protocol for Collecting Information for Medical Necessity Determinations

In making medical necessity determinations regarding requests for coverage of
behavioral health treatment, Emblem will:

1. Attempt to obtain from members and providers all information necessary
for determining whether a request for coverage of treatment meets the medical necessity
for the particular level of care at issue. Such information will, at a minimum, include:
diagnosis; symptoms; treatment goals; and, where appropriate, risks to the member from
not continuing treatment.

2. Inform the provider and member (where practicable), orally and in
writing, of the specific information needed for making the medical necessity
determination, the time frame to provide the information, and acceptable methods of
submission.

3. Offer to make available to the member and provider a copy of Emblem’s
medical necessity criteria for the level of care at issue, as well as any checklist or
questionnaire used by Emblem in making medical necessity determinations for the level
of care at issue.

4. In a case in which Emblem determines that it lacks sufficient information
to make a medical necessity determination, Emblem will make reasonable efforts to
obtain such information from the member and/or provider within the applicable statutory
time frames for rendering decisions, including at least one attempt in writing and at least

one attempt telephonically.
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Exhibit B

Parity Disclosures

Emblem will make the following disclosures in member handbooks, effective
January 1, 2014:

1. Emblem provides broad-based coverage for the diagnosis and treatment of
behavioral health conditions, at least equal to the coverage provided for other health
conditions. Behavioral health conditions include mental health and substance abuse
disorders.

2. Emblem provides, subject to medical necessity, unlimited benefits for
inpatient and outpatient behavioral health care, as well as for residential treatment for
behavioral health conditions.

3. For Emblem members’ outpatient behavioral health visits, Emblem
applies the member’s primary care cost-sharing schedule. If a member receives
behavioral health services in a facility on an outpatient basis, facility cost-sharing
requirements may apply in addition to the member’s primary care cost-sharing schedule,
but any such facility charges must be equal to Emblem’s facility charges for
medical/surgical services. Self-funded health plans for which Emblem provides
administrative services only may opt out of this requirement.

4, The utilization review conducted by Emblem for behavioral health
benefits is comparable to, and applied no more stringently than, the utilization review
conducted by Emblem for medical/surgical benefits.

5. Any annual or lifetime limits on behavioral health benefits for Emblem

plans are no stricter than such limits on medical/surgical benefits.
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6. Emblem does not apply any cost-sharing requirements that are applicable
only to behavioral health benefits.

7. Emblem does not apply any treatment limitations that are applicable only
to behavioral health benefits, except for family counseling services, which may be capped
at 20 visits per year.

8. The criteria for medical necessity determinations made by Emblem
regarding behavioral health benefits are made available on a public website, and, upon
request, to any current or potential participant, beneficiary, or contracting provider.

9. Where an Emblem plan covers medical/surgical benefits provided by out-
of-network providers, the plan covers behavioral health benefits provided by out-of-
network providers.

10. Emblem members are charged a single deductible for all benefits, whether
services rendered are for medical/surgical or behavioral health conditions, with the
exception that Emblem charges a separate deductible for prescription drugs.

11. Emblem offers its members the services of Behavioral Health Advocates,
who are trained to assist Emblem members in accessing their behavioral health benefits,
by supplying them detailed, accurate, and current information regarding: treatment
options in the member’s area; utilization review determinations and processes; medical

necessity criteria; and appeals.
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Exhibit C

Parity Compliance Report

Emblem will include in its annual Parity Compliance Reports evidence of the following:

1. Emblem provides broad-based coverage for the diagnosis and treatment of
behavioral health conditions, at least equal to the coverage provided for other health
conditions. Behavioral health conditions include mental health and substance abuse
disorders.

2. Emblem provides, subject to medical necessity, unlimited benefits for
inpatient and outpatient behavioral health care, as well as for residential treatment for
behavioral health conditions.

3. For Emblem members’ outpatient behavioral health visits, Emblem
applies the member’s primary care cost-sharing schedule. If a member receives
behavioral health services in a facility on an outpatient basis, facility cost-sharing
requirements may apply in addition to the member’s primary care cost-sharing schedule,
but any such facility charges must be equal to Emblem’s facility charges for
medical/surgical services. Self-funded health plans for which Emblem provides only
administrative services may opt out of this requirement.

4, The utilization review conducted by Emblem for behavioral health
benefits is comparable to, and applied no more stringently than, the utilization review
conducted by Emblem for medical/surgical benefits.

5. Any annual or lifetime limits on behavioral health benefits for Emblem

plans are no stricter than such limits on medical/surgical benefits.
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6. Emblem does not apply any cost-sharing requirements that are applicable
only to behavioral health benefits.

7. Emblem does not apply any treatment limitations that are applicable only
to behavioral health benefits, except for family counseling services, which may be capped
at 20 visits per year.

8. The criteria for medical necessity determinations made by Emblem
regarding behavioral health benefits are made available to any current or potential
participant, beneficiary, or contracting provider upon request.

9. Where an Emblem plan covers medical/surgical benefits provided by out-
of-network providers, the plan covers behavioral health benefits provided by out-of-
network providers.

10. Emblem members are charged a single deductible for all benefits, whether
services rendered are for medical/surgical or behavioral health conditions, with the

exception that Emblem charges a separate deductible for prescription drugs.
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Exhibit D

Notice for Independent Appeal

[Emblem Letterhead]

[date]
Dear Member:

As the result of an investigation by the Health Care Bureau of the New York State
Office of the Attorney General (OAG), it has come to our attention that Emblem has
denied your request(s) or claim(s) for behavioral health treatment, on the grounds that
[residential treatment was not a covered benefit] [the treatment was not medically
necessary], and such denial(s) may not have been warranted.

As a result of a settlement with the OAG, Emblem has agreed to offer you the
opportunity to appeal the denial(s) of your request(s) or claim(s) to an independent entity,
which will decide whether the treatment was medically necessary. If the independent
entity determines that the treatment was medically necessary, Emblem will reimburse you
for your out-of-pocket costs for the treatment, subject to cost-sharing.

Therefore, enclosed please find an explanation of benefits form, along with an
appeal application. If you wish to pursue the appeal, please complete and return the
application within four (4) months from the date you received this letter. 1f you need
assistance in this process, you may contact an Emblem Behavioral Health Advocate at

If you have any concerns regarding the appeal process, you may also contact the
OAG’s Health Care Bureau for assistance by phone at (800) 428-9071 or by writing to:

NYS Office of the Attorney General

Health Care Bureau
The Capital, Albany, N.Y. 12224-0341

Very Truly,

46 of 46










ATTORNEY GENERAL OF THE STATE OF NEW YORK

In the Matter of
Excellus Health Plan, Inc.

Assurance No.: 14-201

ASSURANCE OF DISCONTINUANCE
UNDER EXECUTIVE LAW
SECTION 63, SUBDIVISION 15

Pursuant to the provisions of Section 63(12) of the Executive Law and Article 22-
A of the General Business Law, Eric T. Schneiderman, Attorney General of the State of
New York, caused an inquiry to be made into certain business practices of Excellus
Health Plan, Inc. (“Excellus”), relating to its administration of behavioral health benefits.
Based upon that inquiry, the Office of the Attorney General (“the OAG”) has made the
following findings, and Excellus has agreed to modify its practices and assure

compliance with the following provisions of this Assurance of Discontinuance

(“Assurance™).
I. BACKGROUND

1. Excellus, a not-for-profit corporation, offers health plans to New York
consumers. Excellus’s principal offices are located at 165 Court Street, Rochester, New
York 14647.

2. In the regular course of business, Excellus enrolls consumers in health
plans and contracts with health care providers for the delivery of health care services to

those consumers. Offering hundreds of different health plans in New York State,
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Excellus provides health care coverage for approximately 1.5 million New York

consumers, most of whom live in central and western New York.

II. THE OAG’S INVESTIGATION AND FINDINGS

3. The Health Care Bureau of the OAG conducted an investigation into
Excellus’s administration of behavioral health benefits following the receipt of consumer
complaints alleging that Excellus had improperly denied coverage for behavioral health
services. In this Assurance, “behavioral health services” will refer to treatment for both

mental health and substance use disorders.!
The Need for Adequate Coverage of Behavioral Health Treatment

4. Mental and emotional well-being is essential to overall health. Every
year, almost one in four New Yorkers has symptoms of a mental disorder. Moreover, in
any year, one in ten adults and children experience mental health challenges serious
enough to affect functioning in work, family and school life.> Lack of access to
treatment, which can be caused by health plans’ coverage denials, can have serious
consequences for consumers, resulting in interrupted treatment, more serious illness, and

even death.

"In this Assurance, “substance use disorder” refers to the diagnostic category employed in DSM-
5, the Diagnostic and Statistical Manual of the American Psychiatric Association, which includes
alcoholism, and substance use and dependency disorders.

2NYSDOH website, available at

http://www.health.ny.gov/prevention/prevention_agenda/mental health and substance abuse/me
ntal health.htm
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5. Mental illness is the leading illness-related cause of disability, a major
cause of death (via suicide), and a driver of school failure, poor overall health,
incarceration and homelessness.’

6. In any given year, one in ten individuals has a diagnosable mood disorder,
such as major depression.* Three to four percent of women will have an eating disorder,
such as anorexia nervosa or bulimia nervosa, at some point in their lives.’ Individuals
with anorexia have a level of mortality up to 18 times greater than the average population
without anorexia,® the highest mortality rate of any mental illness.’

7. The failure of health plans to adequately reimburse members for
behavioral health costs, including those for substance use disorder treatment, means that
plan members who need treatment may not be getting the treatment recommended by
their providers.

8. In any given year, 11%, or 1.8 million, of New Yorkers have a substance

use disorder,’ but only 11% of these individuals receive any treatment for their

*NYSOMH website, available at http://www.omh.ny.gov/omhweb/commissioner/message.html.

4 Grant, B., et al., Prevalence and Co-occurrence of Substance Use Disorders and Independent
Mood and Anxiety Disorders: Results From the National Epidemiologic Survey on Alcohol and
Related Conditions, Arch. Gen. Psychiatry 2004; 61(8):807-816, available at

http://archpsyc.jamanetwork.com/article.aspx?articleid=482045.
*NYSOMH website, available at

https://www.omh.ny.gov/omhweb/resources/eating_disorders.html.

fC. Birmingham et al., The Mortality Rate from Anorexia Nervosa, Int. J. Eat. Disord. 38:2, 143-
46 (2005).

7P, Sullivan, Mortality in Anorexia Nervosa, Am. J. of Psychiatry 152:7, at 1073 (1995).

S NYS OASAS 2012 Interim Report at 1, available at

http://www.oasas.ny.gov/pio/commissioner/documents/5 YPIntReport2012.pdf.
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condition.” In contrast, more than 70% of individuals with hypertension and diabetes
receive treatment for those conditions. '°

9. The Rochester region, like many parts of New York State, is experiencing
an opioid overdose epidemic, with deadly consequences. According to data released
recently by the Monroe County Medical Examiner’s Office, heroin overdoses in Monroe
County doubled over the last year, and have increased fivefold since 2011.!' In 2013
alone, there were 65 heroin-related deaths in Monroe County.'? Access to substance use

disorder treatment—in particular inpatient rehabilitation treatment—is vital to addressing

this scourge.
Excellus’s Behavioral Health Benefits

10.  Excellus offers health plans that provide inpatient and outpatient benefits
for medical/surgical and behavioral health conditions. In administering its members’
health benefits, Excellus may conduct utilization review, which is the process by which a
health plan examines plan members’ requests or claims for health care services to
determine whether the services are medically necessary, and thus eligible for coverage.
Medically necessary services are those that are reasonable and necessary for the diagnosis
or treatment of illness or injury, or to maintain or improve the functioning of an

individual.

? CASA: Addiction Medicine: Closing the Gap between Science and Practice, at 10, available at

http:/f'www.casacolumbia.org/upload/2012/20120626addictionmed.pdf.

" CASA: Addiction Medicine: Closing the Gap between Science and Practice, at 10, available at
http://www.casacolumbia.org/upload/2012/20120626addictionmed.pdf.

"' David Andreatta, Regional heroin deaths surge, Rochester Democrat & Chronicle, February 5,
2014, available at http://www.democratandchronicle.com/story/news/local/2014/02/04/regional-

heroin-deaths-surge/5209465/.

P 1.
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11.  For services for which preauthorization is required, such as certain
inpatient services, a provider will typically file a request for authorization with the health
plan on behalf of the member, and the plan will review the request to determine whether
the services are medically necessary under its medical necessity criteria. If the plan
denies the request, in many cases, the member will not receive the requested service, and
will not file a claim for benefits. On the other hand, after services have already been
provided, a member or provider will typically submit a claim for benefits, and the plan
will either pay the claim automatically or conduct utilization review for the claim. In the
latter situation, the plan will determine whether the services are medically necessary
under its medical necessity criteria.

12, If Excellus deems requested or claimed services to satisfy its criteria,
Excellus will authorize the services and/or pay the claim. If Excellus does not deem the
services to satisfy its criteria, Excellus will send the member an adverse determination
letter, which, under New York law, must contain a. detailed explanation of the clinical
rationale for the denial and information about the member’s appeals rights.

13. A health plan member whose request or claim has been denied due to lack
of medical necessity (and for certain other reasons) has the right, under the New York
Insurance Law and the New York Public Health Law, to file an internal appeal, and then
an external appeal, which is reviewed by an independent clinician who has no
relationship with Excellus.

Disparities in Excellus’s Utilization Review Process
14.  The OAG’s review of consumer complaints and Excellus’s utilization

review data indicates that Excellus applies more rigorous — and frequent — utilization
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review for inpatient substance use disorder treatment than for inpatient medical/surgical
treatment.

15. Although Excellus conducts concurrent utilization review for all inpatient
behavioral health services, it exempts the majority of inpatient medical/surgical cases
from this requirement.

16.  Persons with mental health and substance use disorders comprise a
vulnerable population, and may be reluctant to seek care. Frequent and time-consuming
utilization review may pose obstacles preventing them from accessing or completing
treatment.

17. Excellus’s denial rate for inpatient substance use disorder treatment is
more than double its denial rate for inpatient medical/surgical treatment. For example, in
2012, Excellus issued denials in 48% of the inpatient substance use disorder treatment
reviews it conducted (i.e., for preauthorization requests), whereas it issued denials in less
than 20% of the inpatient medical/surgical requests it reviewed. Moreover, Excellus
reviewed only about one-third of its members’ inpatient medical/surgical cases in that
year. Thus, in 2012, Excellus issued utilization review denials in only 7% of its
members’ inpatient medical/surgical cases. In the same year, Excellus’ inpatient
behavioral health claim denial rate (i.e., for already-received services) was approximately
double its inpatient medical claim denial rate (20% vs. 10.5%).

18.  Although Excellus does not subject routine outpatient behavioral health
services (e.g., psychotherapy and medication management) to preauthorization review, in
the first seven months of 2013, its claim denial rate for outpatient behavioral health

services was 29%, whereas its claim denial rate for outpatient medical/surgical services
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was only 13%. Excellus denied a total of 7,380 outpatient behavioral health claims in
2013.

19.  Excellus tracks its utilization review activity using, among other things, an
estimate of savings related to medical necessity denials. These data show a
disproportionate amount of estimated savings from its denials of behavioral health
treatment. For example, in 2012, 11% of Excellus’s estimated utilization review savings
(more than $11 million) came from its denials of behavioral health treatment, even
though the plan paid only 3.5% of its overall benefits for behavioral health treatment.
Additionally, in the first seven months of 2013, Excellus estimated a savings of $38.6
million related to utilization review activities. 16% of this amount ($6 million) came
from its behavioral health denials, and almost 10% ($3.6 million) came from its denials
of inpatient substance use disorder treatment alone.

20.  From January 2011 through 2014, Excellus denied approximately 3,300
preauthorization requests for inpatient substance use disorder rehabilitation. The
estimated savings related to these denials was approximately $9 million.

Excellus’s Imposition of “Fail Twice” Requirements

21.  Many of Excellus’s denials of inpatient substance use disorder
rehabilitation are the result of its application of a “fail twice” requirement, whereby
Excellus requires a member to demonstrate that he or she has unsuccessfully attempted
outpatient treatment twice within the past year. Excellus does not impose any such “fail
twice” requirements as prerequisites for inpatient medical/surgical treatment. Excellus

uses InterQual medical necessity criteria, which until July 2014 included a “fail twice”
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requirement as a condition of approving inpatient substance use disorder rehabilitation
services.

22, Substance use disorder treatment programs in New York State are required
to use the Guidelines for Level of Care Determinations approved by the New York Office
of Alcoholism and Substance Abuse Services (“OASAS”™), which do not include a “fail
twice” requirement.> However, Excellus uses InterQual medical necessity criteria
which, in contrast to the OASAS criteria, does include a “fail twice” requirement for
inpatient substance use disorder rehabilitation treatment. Consequently, Excellus
frequently denies coverage for this level of care under the InterQual criteria, even though
members’ OASAS-licensed providers may have determined that they meet the OASAS
criteria.

23.  Excellus’s “fail twice” requirement places yet another obstacle in front of
members who, suffering from addiction, may have a small window of opportunity to
access treatment and embark on the path to recovery. Moreover, Excellus applies its “fail
twice” requirement in a manner that is inconsistent with InterQual guidelines. Although
the InterQual inpatient substance use disorder treatment criteria that Excellus used until
July 2014 stated that a member must attempt two forms of treatment, including the
“intensive outpatient, partial hospital, inpatient rehabilitation, outpatient detoxification,
ambulatory detoxification, or inpatient detoxification levels of care,” Excellus denied
numerous requests for inpatient rehabilitation on the erroneous ground that the member

did not attempt outpatient treatment twice. In other words, Excellus did not count

B New York State OASAS, Guidelines for Level of Care Determination, LOCADTR 2.0,
available at http.//www.oasas.ny.gov/treatment/health/locadtr/locadtr home.cfim.
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inpatient treatment episodes towards the two attempts, as the InterQual criteria required it
to do.
Excellus’s Arbitrary Denials of Inpatient Substance Use Disorder Rehabilitation
24, Some of Excellus’s denials of coverage for inpatient substance use
disorder rehabilitation treatment appear to be arbitrary and wrongly decided. For
example, in July 2012, Excellus denied all days of coverage for 96 of the 204 requests for
inpatient substance use disorder rehabilitation treatment it received (47%), including
cases in which the individuals had the following symptoms of severe substance use
disorder:
e Daily use of 10 bags of intravenous heroin, oxydodone and crack cocaine.
¢ Daily use of opioids.
* Daily use of alcohol, opioids and amphetamines; hospitalized recently for suicidal
ideation.
Daily use of alcohol, cocaine and bath salts; suicidal; has three-year-old child.
* Daily use of crack cocaine and use of opioids; hospitalized recently for suicidal
ideation; homeless.
* Daily use of two pints of whiskey; use of opioids multiple times per week;
recently hospitalized after overdose.
* Daily use of intravenous heroin; recently overdosed.
¢ Daily use of 8 to 10 bags of intravenous heroin. _
¢ Daily use of heroin and cocaine; homeless; lost children due to addiction; history
of suicidal behavior.
The individuals — like many others for whom Excellus has denied inpatient substance use
disorder rehabilitation treatment — were severely addicted to dangerous drugs and
presented risks to themselves and/or others. There is no meaningful distinction between
the facts of these denials and the facts of inpatient substance use disorder rehabilitation
treatment cases that Excellus approved in the same month, for example:
¢ Daily use of bath salts; homeless; did not fail outpatient treatment twice in last
year.

* Daily use of pint of vodka; binge drinks 2-3 days/week; did not fail outpatient
treatment twice in last year.
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* Daily use of 2 ounces of vodka; did not fail outpatient treatment twice in last year.

Daily use of up to pint of gin; did not fail outpatient treatment twice in last year.

¢ Daily use of beer; use of crack cocaine multiple times per week; did not fail
outpatient treatment twice in last year.

* Daily use of beer; use of crack cocaine multiple times per week; did not fail
outpatient treatment twice in last year.

* Daily use of beer; use of cocaine once per week; did not fail outpatient treatment
twice in last year.

* Use of heroin; did not fail outpatient treatment twice in last year.

* Daily use of beer and gin; use of crack cocaine multiple times per week; did not
fail outpatient treatment twice in last year.

As such, Excellus’s denials appear to be arbitrary and unjustified.

Other Disparities in Excellus’s Administration of Behavioral Health Benefits

25.  Until 2014, Excellus required that outpatient substance use disorder
treatment be rendered in a facility certified by OASAS — even though Excellus does not
use OASAS’s medical necessity criteria. Outpatient substance use disorder treatment is
frequently provided in professional office settings not licensed by OASAS. Such
treatment is often given by clinicians who have been granted a waiver pursuant to the
federal Drug Addiction Treatment Act of 2000 to prescribe Schedule IIL, IV and V
narcotic medications for the treatment of opioid addiction during the acute detoxification
stage of treatment or during stages of rehabilitation. Excellus imposed no similar
restriction on outpatient medical/surgical services.

26.  Until July 2014, Excellus required that mental health services in intensive
outpatient (“IOP”) treatment programs be rendered in programs licensed by the New
York State Office of Mental Health (“OMH”), even though, as Excellus acknowledged,
OMH does not license the IOP level of care. This paradoxical requirement had the effect

of limiting access to mental health services. Excellus imposed no similar restriction on

outpatient medical/surgical services.
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27.  When Excellus determines that a member does not meet its criteria for
inpatient behavioral health treatment, it does not approve any days of inpatient care. In
contrast, when Excellus determines that a member does not meet medical necessity
criteria for inpatient medical/surgical services, it may approve an observation level of
care stay in the requested medical facility for that member, if payment terms applicable to
an observation level of care stay are included in the negotiated participation agreement
with the facility.

28.  Excellus’s Chief Medical Officer for Behavioral Health testified that if a
member requests to transition from inpatient detoxification to inpatient rehabilitation (a
“step down” from a more intensive level of care to a less intensive level), the plan
conducts utilization review for the inpatient rehabilitation admission as a prospective
review, under which the plan has three days to render a decision. However, depending
upon the facts of the particular request, this practice may conflict with New York
Insurance Law Section 4903(c), which provides that for requests for coverage of
“continued or extended health care services,” a health plan must render a decision within
one business day. The application of a longer decision time frame can detrimentally
affect members’ care, in situations in which they are “stepping down” in levels of care.
For example, while waiting for Excellus to make a decision, a member with a substance
use disorder may be discharged before the member is ready to function independently
and appropriately manage his or her illness.

Excellus’s Inadequate Behavioral Health Denial Letters
29. Excellus’s adverse determination letters for behavioral health services, in

particular for inpatient substance use disorder treatment, are generic and do not
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adequately explain why the member does not meet the applicable medical necessity
criteria. For example, Excellus’s denial letters for inpatient substance use disorder
rehabilitation treatment contain boilerplate language such as:

The clinical information from [facility] does not meet [medical necessity
criteria] for an inpatient chemical dependency rehabilitation

admission. An inpatient admission would be approved if there were a
safety risk, which would require an inpatient level of care to manage. The
clinical information from [facility] has been reviewed by our medical
director and it has been determined that there are no medical problems,
acute psychiatric issues or immediate safety risks that would require an
inpatient level of care at this time. There has been no participation in an
Intensive Outpatient program. Our recommendations are for you to
participate in an Intensive Outpatient Program and involvement
Alcoholics for a good support system [sic].

Without details of the reason for the denial or the criteria used in making the
determination, members lack the means to lodge a meaningful appeal of Excellus’s
denials.

30.  In contrast, Excellus’s adverse determination letters for medical/surgical
services contain member-specific details and explain why the applicable medical

necessity criteria are not met. For example:

On [date], the Medical Services department received a request from
[facility] for inpatient admission for the above member. Based on a
review of the verbal clinical information provided to us by [facility] our
Medical Director has denied this request as not medically necessary. The
decision was based upon the following: According to [medical necessity
criteria] for increasing abdominal distension and constipation the acute
inpatient level of care is appropriate if the following criteria are met: 1.
The member meets the findings and treatment criteria points required
under the Condition Specific subset Episode Day 1 Admission Criteria;
OR 2. The member does not have objective, clinical indicators that show
that a level of clinical stability has been reached that is appropriate for safe
discharge to an alternate level of care. Based on the information received
from [facility], you did not meet the above criteria for acute inpatient
admission. You did not have the required findings listed under Episode
Day 1 criteria such as abdominal pain with an increased white blood cell
count and temperature greater than 99.4 degrees. Nor did you receive
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sufficient services to meet the treatment criteria such as pain management.

Finally, you had clinical indicators demonstrating that an alternate level of

care was appropriate, such as receiving intravenous fluids and care needs

that could be met at an alternate level. Therefore, we cannot approve your

request for an acute inpatient admission, however we have approved a one

day observation level of care stay.

Unlike Excellus’s behavioral health denial letters, this medical/surgical letter recites the
applicable criteria for the level of care requested, and explains why the member’s specific
symptoms and circumstances do not satisfy each element of the criteria. This letter,
unlike Excellus’s behavioral health denial letters, also approves an observation level of
care stay.

31.  Excellus’s denial letters for behavioral health services also state: “Medical
policies and criteria related to this decision are available for review in our offices.” Many
members, in particular those with behavioral health conditions, may be unable to travel to
Excellus’s offices to review the medical necessity criteria. In contrast, Excellus’s
medical necessity criteria for some medical/surgical services, including radiology
procedures, are available on a public Internet site.

32.  Excellus’s behavioral health denial letters suggest that in lieu of the
requested treatment, members attend support groups, which, although helpful in the
appropriate circumstances, are not by themselves an adequate substitute for necessary
treatment prescribed by a medical professional. In contrast, Excellus does not suggest
support groups in lieu of medical/surgical treatment.

33.  Excellus’s denial letters also contain factual errors. For example,
Excellus’s Chief Medical Officer for Behavioral Health admitted that an adverse

determination letter denying coverage for inpatient substance use disorder rehabilitation

treatment incorrectly stated that the member had “limited or no participation” in an
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outpatient treatment program, when in fact he had attended such a program for five
months. Nevertheless, Excellus denied inpatient substance use disorder rehabilitation

treatment because the member had “failed” outpatient treatment only once, not twice.
Excellus’s Lack of Coverage for Residential Treatment

34, Until July 2014, Excellus did not cover residential treatment for
behavioral health conditions in its standard contract, although it made available for an
additional premium a subscriber contract rider providing such coverage. Residential
treatment is a standard, recommended, evidence-based form of behavioral health
treatment. Offering medication, counseling and structure, residential treatment facilities
for behavioral health disorders provide a critical intermediate level of care between
inpatient and outpatient treatment, enabling patients to transition back to living in the
community. Residential treatment programs provide an intermediate level of care as
compared to inpatient services, similar to skilled nursing treatment for medical/surgical
conditions.

35.  According to the American Psychiatric Association’s Practice Guideline
for the Treatment of Patients With Eating Disorders, residential treatment is a key
component of the treatment spectrum for eating disorders.'

36.  According to Excellus’s medical necessity criteria,”[a] psychiatric
residential treatment center is a licensed residential facility that provides 24-hour
continuous, individually planned programs of therapeutic treatment and supervision,”

which includes daily clinical assessment, a structured therapeutic program lasting at least

" American Psychiatric Association Practice Guideline for the Treatment of Patients With Eating
Disorders, available at http://psychiatryonline.org/content.aspx?bookid=28&sectionid=1671334.
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four hours per day, daily medication management, therapy at least twice per week, 24-
hour-per-day on-site supervision (with nursing staff on call), weekly psychiatric
assessment, and discharge planning. According to Excellus’s medical necessity criteria, a
“[s]ubstance use residential treatment center is a licensed residential facility that provides
24-bour individualized treatment,” and includes daily clinical assessment, daily recovery
groups, medication reconciliation, therapy at least three times per week, 24-hour-per-day
on-site supervision (with nursing staff on call), discharge planning, and toxicology
screening and psychiatric assessment as needed. |

37.  In 2009, aresidential treatment facility, Harmony Place, specializing in
treating children and youth with eating disorders, opened in Rochester, New York. The
facility was a component of the New York State Department of Health-sponsored
Comprehensive Care Center for Eating Disorders of Western New York and was licensed
by the New York State Office of Mental Health (“OMH?”). Nevertheless, from 2011
through 2013, Excellus denied at least seven requests for care at Harmony Place on the
grounds that the individual was covered under a benefit plan that did not cover residential
treatment for behavioral health conditions. Harmony Place closed in 2013, in part due to
lack of insurance coverage for patients.

38. In one case, Excellus denied residential treatment coverage, due to lack of
a benefit, for a 16-year old young woman suffering from anorexia nervosa, even though
she was at 83% of ideal body weight, had amenorrhea (the absence of menstruation),
malnutrition, unstable vital signs, and bradycardia (a dangerously slow heart rate). The

young woman later attempted suicide and had to be hospitalized in a medical unit.
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39.  The vast majority of Excellus’s health plans cover skilled nursing care for
medical/surgical conditions, which, as an intermediate level of care between inpatient and
outpatient treatment, is the functional equivalent of residential treatment for behavioral
health conditions. All of Excellus’s health plans cover home care for medical/surgical

conditions.
Excellus’s Higher Cost-Sharing for Behavioral Health Services

40.  Excellus charges 31% of its members the higher, specialist copayment for
routine, outpatient behavioral health services, rather than the lower, primary care
copayment that it charges members for routine, outpatient medical/surgical services.

This can have the effect of deterring members from accessing necessary behavioral health

care due to cost concerns.
I11. RELEVANT LAWS

41.  Timothy’s Law, enacted in 2006, mandates that New York group health
plans that provide coverage for inpatient hospital care or physician services must also
provide “broad-based coverage for the diagnosis and treatment of mental, nervous or
emotional disorders or ailments, . . . at least equal to the coverage provided for other
health conditions.” N.Y. Ins. Law §§ 3221(I)(5)(A); 4303(g)(1). Further, all group plans
must cover, annually, 2 minimum of 30 days of inpatient care, 20 visits of outpatient care,
and partial hospitalization treatment (as an offset to covered inpatient days at a rate of 2
partial hospitalization visits to 1 inpatient day) for the diagnosis and treatment of mental,
nervous or emotional disorders or ailments. N.Y. Ins. Law §§ 3221(1)(5)(A)(i)&(ii);

4303(g)(1)(A)&(B).
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42.  Timothy’s Law also requires that deductibles, co-payments and co-
insurance for mental health treatment be consistent with those imposed on other benefits,
N.Y. Ins. Law §§ 3221(1)(5)(A)(iii); 4303(g)(1)(C), and that utilization review for mental
health benefits be applied “in a consistent fashion to all services covered by [health
insurance and health maintenance organization] contracts.” 2006 N.Y. Laws Ch. 748, §
1.

43.  The New York Insurance Law requires every group plan that provides
coverage for inpatient hospital care to cover at least 60 outpatient visits in any calendar
year for the diagnosis and treatment of chemical dependence, of which up to twenty may
be for family members. N.Y. Ins. Law §§ 3221(1)(7); 4303()).

44.  In 2004, New York enacted legislation creating Comprehensive Care
Centers for Eating Disorders (the “CCCED Law”). New York L. 2004, ¢.114. Pursuant
to the CCCED Law, the New York State Department of Health designated three Centers,
each of which must provide or arrange for a continuum of care tailored to the specialized
needs of individuals with eating disorders, including residential treatment. N.Y. Public
Health Law § 2799-g. The CCCED Law prohibits plans from excluding coverage under
a policy offering medical, major medical, or similar comprehensive coverage “for
services covered under such policy when provided by a Comprehensive Care Center for
Eating Disorders”. N.Y. Ins. Law §§ 3221(k)(14); 4303(dd).

45.  The federal Mental Health Parity and Addiction Equity Act (“The Federal
Parity Act”), enacted in 2008, prohibits large group, individual, and Medicaid health
plans that provide both medical/surgical benefits, and mental health or substance use

disorder benefits, from: (i) imposing financial requirements (such as deductibles, co-
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payments, co-insurance, and out-of-pocket expenses) on mental health or substance use
disorder benefits that are more restrictive than the predominant level of financial
requirements applied to substantially all medical/surgical benefits; (ii) imposing
treatment limitations (such as limits on the frequency of treatment, number of visits, and
other limits on the scope or duration of treatment) on mental health or substance use
disorder treatment that are more restrictive than the predominant treatment limitations
applied to substantially all medical/surgical benefits, or applicable only with respect to
mental health or substance use disorder benefits; and (iii) conducting medical necessity
review for mental health or substance use disorder benefits using processes, strategies or
standards that are not comparable to, or are applied more stringently than, those applied
to medical necessity review for medical/surgical benefits. 29 U.S.C. § 1185a; 42 U.S.C.
§ 300gg-26; 45 C.F.R. § 146.136(c)(4)(i). The Federal Parity Act also requires that plans
make medical necessity criteria available to current or potential participants. 42 U.S.C. §
300gg-26(a)(4). The Affordable Care Act and its essential health benefit regulations
extend the federal parity requirements to small and individual plans. 45 C.F.R. §
156.115(a)(3).

46.  Timothy’s Law and the Federal Parity Act work together, in that
Timothy’s Law mandates coverage of mental health treatment, and the Federal Parity Act
requires that such coverage be equal to coverage of medical/surgical treatment. For
example, Timothy’s Law requires coverage of at least 20 sessions of outpatient mental
health treatment per year. If a health plan does not place visit limits on substantially all
outpatient medical/surgical services, it may not place visit limits on outpatient mental

health services.
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47. Under New York law, residential treatment facilities for children and
youth constitute a sub-class of the class of facilities defined as “hospitals.” N.Y. Mental
Hyg. Law §§ 1.03(10); 1.03(33).

48.  New York law requires health plans, in the case of an adverse benefit
determination, to provide “the reasons for the determination including the clinical
rationale,” N.Y. Ins. Law § 4903(e)(1); N.Y. Pub. Health Law § 4903(5)(a), and to make
available to members the clinical review ctiteria relied upon in making such
determination. N.Y. Ins. Law § 4903(e)(3); N.Y. Pub. Health Law § 4903(5)(c).

49.  The New York State Executive Law authorizes the Attorney General,
where there are “repeated fraudulent or illegal acts” or “persistent fraud or illegality in
the carrying on, conducting or transaction of business,” to seek relief, including enjoining
the continuance of such business activity or of any fraudulent or illegal acts, as well as
restitution and damages. N.Y. Exec. Law § 63(12).

50.  Based on the findings of the Attorney General’s investigation, the
Attorney General has determined that Excellus’s conduct has resulted in violations of
New York Executive Law Section 63(12), Timothy’s Law, the New York Insurance Law,
the New York Public Health Law, the Federal Parity Act, and the Affordable Care Act.
Excellus’s practices have had the effect of unlawfully limiting Excellus members’ access

to behavioral health services.
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NOW, WHEREAS, Excellus neither admits nor denies the Attorney General’s
findings in Paragraphs 3 through 40 above; and

WHEREAS, access to adequate behavioral health treatment is essential for
individual and public health; and

WHEREAS, Excellus has cooperated with the OAG’s investigation; and

WHEREAS, the Attorney General is willing to accept the terms of this
Assurance under Executive Law Section 63(15) and to discontinue his investigation; and

WHEREAS, the parties each believe that the obligations imposed by this
Assurance are prudent and appropriate; and

WHEREAS, the Attorney General has determined that this Assurance is in the
public interest.

IT IS HEREBY UNDERSTOOD AND AGREED, by and between the parties

that;
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5L

IV.  PROSPECTIVE RELIEF

Within ninety (90) days of the Effective Date, unless otherwise specified

below, Excellus will implement the reforms set forth below in Paragraphs 52 through 64.

52.

Behavioral Health Treatment Generally. Excellus will not require that

its members demonstrate a substantial impairment in their ability to function in a major

life activity in order to receive coverage for behavioral health care. The foregoing does

not preclude consideration of impairment in relationships or life activities as a factor in

applying medical necessity review criteria to make level of care determinations.

53.

Outpatient Behavioral Health Treatment.

Effective July 1, 2014, Excellus has been covering partial hospitalization
and intensive outpatient (“IOP”) treatment for behavioral health
conditions, and has not been limiting IOP coverage to OMH-licensed
programs.

In general, Excellus will not impose any preauthorization or concurrent
review requirements for routine outpatient behavioral health services (i.e.,
psychotherapy and medication management).

In those rare cases in which Excellus may identify routine outpatient
behavioral health services for preauthorization or concurrent utilization
review, it will first attempt to reach out to the provider to discuss the
member’s treatment. Any requests for necessary medical records by
Excellus that follow will be reasonable and narrowly tailored in scope and
time frame to the clinical issues identified by an Excellus Medical

Director,
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54.

d. Excellus will cover outpatient substance use disorder treatment, including

i.

ii.

iii.

iv.

methadone treatment;

in facilities in New York State that are certified by OASAS, or
licensed by OASAS as outpatient clinics or medically supervised
ambulatory substance use disorder programs;

in professional office settings for services relating to the diagnosis and
treatment of substance use disorders;

by physicians who have been granted a waiver pursuant to the federal
Drug Addiction Treatment Act of 2000 to prescribe Schedule IIL, TV
and V narcotic medications for the treatment of opioid addiction
during the acute detoxification stage of treatment or during stages of
rehabilitation;

in other states, by providers or programs that are licensed or certified
by a similar state agency or which are accredited by the Joint
Commission as substance use disorder treatment programs; and

will provide at least 20 outpatient visits per calendar year for family

counseling.

Utilization Review Reforms.

Fail First: in reviewing preauthorization requests for inpatient substance
use disorder rehabilitation treatment, Excellus will not apply any “fail
first” requirements, whereby a member must show that he or she has
unsuccessfully attempted substance use disorder treatment one or more

times.
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b. Inpatient Behavioral Health: To reduce the frequency and intensity of its

utilization review for inpatient behavioral health services, Excellus will
continue discussions with the OAG regarding the feasibility of
implementing: (i) Diagnostic Related Group (“DRG”)-based
reimbursement for inpatient behavioral health services; (ii) “Gold Card”
status for inpatient behavioral health facilities, whereby treatment at such
facilities will not be subject to preauthorization requirements; and (iif)
alternative payment methodologies when inpatient services are denied
based on lack of medical necessity.

¢. Information Collection: In conducting utilization review for behavioral

health services, Excellus will follow the information-collection protocol
set forth in Exhibit A.

d. Medical Necessity Criteria: Excellus will make its behavioral health

medical necessity criteria for the level of care at issue available to
members and participating providers via a secure Internet site. Excellus
will make available toll-free telephone lines for non-participating
providers and potential members to request a copy of Excellus’s medical
necessity criteria. Excellus will adopt policies and procedures designed to
ensure that, in conducting utilization review, its reviewers properly apply
medical necessity criteria. Effective April 1, 2015, or the date required by
OASAS, when conducting utilization review for purposes of determining
health care coverage for substance use disorder treatment, Excellus will

utilize recognized evidence-based and peer-reviewed clinical review
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35.

i

criteria that is appropriate to the age of the patient and is deemed
appropriate and approved for such use by the Commissioner of OASAS.

Continued Treatment: Excellus will decide requests for coverage of

continued or extended health care services for a member undergoing a
course of continued treatment prescribed by a health care provider within
one business day. In cases in which an Excellus member transitions from
one level of behavioral health treatment to another, Excellus will use its
best efforts to decide requests for authorization of the second level of care
(if such authorization is required) within one business day. Effective April
1, 2015, Excellus will decide requests for authorization for inpatient
substance use disorder treatment within twenty-four hours of receipt of the
request for services, when the request is submitted at least twenty-four
hours prior to discharge from an inpatient admission.
Residential Treatment,
Subject to a determination of medical necessity and any applicable in-
network requirements contained in the membet’s benefit plan, Excellus
will cover inpatient mental health care services relating to the diagnosis
and treatment of mental, nervous and emotional disorders received at
facilities that provide residential treatment (“residential mental health
treatment facilities”), including room and board charges in:

facilities defined in New York Mental Hygiene Law Section 1.03(33)

(which defines residential treatment facility for children and youth);
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ii.

iii.

iv.

residential treatment facilities that are part of a Comprehensive Care

Center for Eating Disorders (“CCCED”) identified pursuant to Article

27-J of the Public Health Law;

residential treatment facilities operated by a general hospital in

accordance with its operating certificate issued under Article 28 of the

N.Y. Public Health Law; and

residential treatment facilities in other states that are licensed or

certified to provide the same level of treatment as facilities described

in Paragraph 55(a)(i-iii), above.
A non-exhaustive list of residential mental health treatment facilities
meeting the criteria of Paragraph 55(a)(i), (ii), (iii) or (iv) is attached as
Exhibit B. For facilities not listed in Exhibit B, Excellus will use its best
efforts to respond to inquiries from a member or provider regarding
whether a particular facility is a covered residential mental health
treatment facility within 24 hours and, with respect to a request for
preauthorization for services from a member or provider at a facility not
listed in Exhibit B, Excellus will decide such request within the time
frame required by Article 49 of the N.Y. Public Health Law and Article 49
of the N.Y. Insurance Law. Within thirty (30) days of the Effective Date,
Excellus will provide to the OAG a written protocol pursuant to which it
will make decisions regarding whether a facility meets the criteria set forth
in Paragraph 55(a)(i), (ii), (iii) or (iv). Excellus will make available to

members and their providers Behavioral Health Advocates (described
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below), who will be knowledgeable about Excellus’s coverage of
residential mental health treatment facilities. Excellus will update the list
of residential mental health treatment facilities that meet the criteria set
forth in Paragraph 55(a)(i), (ii), (iii) or (iv) on a monthly basis, and supply
such updated lists to the OAG, and post such lists on its member website.
Subject to a determination of medical necessity and any applicable in-
network requirements contained in the member’s benefit plan, Excellus
will cover inpatient substance use services relating to the diagnosis and
treatment of substance use disorders received at facilities that provide
residential treatment (“residential substance use disorder treatment
facilities™), including room and board charges, at OASAS-certified
facilities defined in 14 N.Y.C.R.R. 819.2(a)(1), and services provided in
such facilities in accordance with 14 N.Y.C.R.R. Parts 817 and 819; and,
in other states, at facilities that are licensed or certified by a similar state
agency or which are accredited by the Joint Commission as substance use
disorder treatment programs to provide the same level of treatment. A
non-exhaustive list of residential substance use disorder treatment
facilities meeting the foregoing criteria is attached as Exhibit C. For
facilities not listed in Exhibit C, Excellus will use its best efforts to
respond to inquiries from a member or provider regarding whether a
particular facility is a covered residential substance use disorder treatment
facility within 24 hours and, with respect to a request for preauthorization

for services from a member or provider at a facility not listed in Exhibit B,
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Excellus will decide such request within the time frame required by
Article 49 of the N.Y. Public Health Law and Article 49 of the N.Y.
Insurance Law. Within thirty (30) days of the Effective Date, Excellus
will provide to the OAG a written protocol pursuant to which it will make
decisions regarding whether a facility meets the criteria set forth in this
Paragraph 55(b). Excellus will make available to members and their
providers Behavioral Health Advocates (described below), who will be
knowledgeable about Excellus’s coverage of residential substance use
disorder treatment facilities. Excellus will update the list of residential
substance use disorder treatment facilities that meet the criteria set forth in
this Paragraph 55(b) on a monthly basis, and supply such updated lists to

the OAG, and post such lists on its member website.

. Excellus will continue its commitment to work with CCCED:s in its

service area to develop a residential treatment component.

. Excellus will use its best efforts to contract with a sufficient number of

residential treatment facilities to ensure network adequacy. In particular,
Excellus will use its best efforts to contract with residential treatment
facilities for the treatment of eating disorders within its New York Blue
Cross and Blue Shield service area, and will rely on the national “Blue
Card” network when such services are provided by facilities outside of its
New York Blue Cross and Blue Shield service area, both within New

York and outside of New York.
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56.  Cost-Sharing Requirements. Excellus will apply the primary care co-

payment amount to all routine outpatient behavioral services for all standard individual
and small group products offered on the New York Health Benefit Exchange, the New
York State of Health (the “Exchange”), and will offer products with this co-payment
design for purchase off the Exchange. All HMO products will continue to use the
primary care co-payment amount for routine outpatient substance use disorder services.

57.  Adverse Determination Notification. When making adverse benefit
determinations, Excellus will provide to the member and provider:

a. In writing, a detailed explanation of the clinical reason for the denial,
citing to specific medical necessity criteria, facts justifying the denial, and
treatment records;

b. In wfiting, what, if any, additional necessary information must be
provided to, or obtained by, Excellus to render a decision on the appeal;

¢. In writing, information about contacting a Behavioral Health Advocate
who can provide assistance and information regarding utilization review
determinations and processes, medical necessity criteria, appeals, and
alternative providers (see Paragraph 58 below);

d. In writing, clear, specific instructions regarding filing internal and external
appeals;

e. In writing, the process for obtaining a copy of the specific medical
necessity criteria used in making the adverse determination, and notice
that such criteria are available electronically via a secure portal, and will

be made available free of charge in hard copy form upon request;
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f. Telephonic notice of adverse determinations: (i) to the member and
provider for preauthorization denials; and (ii) to the provider for
concurrent review denials.

Adverse determination letters will be reviewed for accuracy by the Excellus staff member
who performed intake on the case, prior to distribution to members and providers.

58.  Behavioral Health Advocates. Excellus will designate a minimum of
three employees (at least one of whom will be available to members each business day)
to serve as Behavioral Health Advocates (“Advocates”), each of whom will have an
appropriate educational background, including at least an undergraduate degree in a
behavioral health field, and will spend all necessary time on services related to behavioral
health advocacy, as set forth below:

a. Upon any denial of coverage for behavioral health services, Excellus will
provide to the member and provider conspicuous notice of the availability
of an Advocate, who will be accessible to both the member and the
provider, and will supply them with assistance and detailed, accurate, and
current information regarding utilization review determinations and
processes, medical necessity criteria, and appeals, as well as information
regarding in-network treatment facilities and providers in the member’s
service area. Upon member or provider request, Excellus will assign an
Advocate to the member.

b. As set forth below in Paragraph 59(d), on a quarterly basis, Excellus will
provide the OAG with data regarding the utilization of Advocates, in

particular, daily/weekly call volume and case load (for each Advocate). If,
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59.

based on its review of such data, the OAG determines that the number of
Advocates or the time spent by Advocates on services related to
behavioral health advocacy is insufficient, Excellus shall designate
additional Advocates.

Nothing in this Assurance shall be interpreted to prevent any Advocate
from engaging in other work activities so long as all members who have
requested assistance from an Advocate have been provided assistance
within the scope of this Paragraph.

Compliance Administrator. Within 30 days of the Effective Date,

Excellus will appoint, subject to approval by the OAG, a compliance administrator (the

“Administrator”) for this Assurance.

a.

b.

i

The Administrator will be Excellus’s Chief Compliance Officer.

The Administrator will serve for a minimum of three (3) years from the

date such Administrator commences service, subject to the provisions of

Paragraph 59(g) below.

Excellus will pay for the costs of the Administrator.

The Administrator will evaluate Excellus’s compliance with this

Assurance by:
collecting and examining data regarding a set of metrics (to be agreed
upon by the OAG and Excellus); to include, at a minimum: (1)
utilization review results (in particular, denial rates); (2) penetration
rates (the percentage of members accessing behavioral health

services); (3) Excellus’s behavioral health and substance use disorder
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provider network; (4) dollar spend on behavioral health services; (5)
internal appeals and results thereof; (6) external appeals and results
thereof; and (7) utilization of Behavioral Health Advocates (including
daily/weekly call volume and case load);

ii. auditing a sample of adverse determination cases for various levels of
care, including adverse determination letters, to assess correctness of
determination, proper application of medical necessity criteria, and
inclusion of proper level of detail in letters;

iii.  providing quarterly reports to the OAG describing Excellus’s
compliance with the terms of this Assurance, as well as an analysis of
the data (to be provided at intervals agreed to by the parties) and

“adverse determination case audits described above. The first such
report shall be due within ninety (90) days of the Effective Date.

e. If, after reviewing the quarterly reports described above, the Administrator
or the OAG conclude that Excellus is not compliant with this Assurance, it
will communicate in writing such finding to Excellus’s Chief Medical
Officer with a copy to the OAG, and upon receiving such written
communication, Excellus will create a written plan of corrective action,
which it will provide within 30 days to the OAG.

f. If, after the Administrator has functioned in the position for two years,
Excellus makes a showing to the OAG that it is compliant with this

Assurance, the Administrator shall cease to function.
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g. If, after the expiration of a three (3)-year period after the Effective Date,
the Administrator or OAG determine that Excellus is not compliant with
this Assurance, the Administrator will continue to function, pursuant to the
provisions of this Paragraph 59, until such time as the Administrator and
OAG are satisfied that Excellus is compliant with this Assurance.

60.  Training. Excellus will provide training to all utilization review and
customer relations staff regarding: (i) the prospective measures contained in this
Assurance; (ii) the requirements of Timothy’s Law, New York Insurance Law provisions
regarding substance use and eating disorder treatment, and the Federal Parity Act; (iii)
proper application of medical necessity criteria; (iv) classification of reviews; (v) the
required level of detail in adverse determination letters; and (vi) appeals processes.
Excellus will provide a copy of such training materials to the Administrator and the OAG
for approval before dissemination.

61.  Grievances and Appeals. For a three (3)-year period, Excellus will
provide the OAG and the Administrator with a quarterly summary of grievances and
grievance appeals from Excellus members regarding behavioral health coverage, without
patient-identifying information. A grievance is a member complaint to a health insurance
company about something other than a medical necessity denial, e.g., a denial based on
limitations or exclusions in the health insurance contract. If, pursuant to the provisions of
Paragraph 59(g) above, the Administrator ceases to function prior to the expiration of a
three (3)-year period after the Effective Date, Excellus’s obligation to provide quarterly
member grievances and appeals summaries to the OAG and the Administrator will cease

at the same time.

32 of 50





62.  Disclosures. Excellus will provide to members, in a conspicuous web
posting on its member Internet site, disclosures regarding behavioral health coverage, as
set forth in Exhibit D.

63.  Annual Compliance Report. For each of the three (3) years following
the Effective Date, Excellus will file an Annual Compliance Report with the
Administrator and the OAG, certifying compliance with the terms of this Assurance.
Such reports shall include confirmation that Excellus provides the items set forth in
Exhibit D. If, pursuant to the provisions of Paragraph 59(g) above, the Administrator
ceases to function prior to the expiration of a three (3)-year period after the Effective
Date, Excellus’s obligation to provide Annual Compliance Reports to the OAG will cease
at the same time.

64.  Impact on Certain Non-Commercial Products. Nothing in this
Assurance is intended to supersede or replace any requirement applicable to the
Medicaid Managed Care program, the Medicare Advantage program, any benefit
applicable to a self-funded group, or coverage applicable to a group exempt from the

Federal Parity Act.

V. RETROSPECTIVE RELIEF

65.  Excellus shall implement the following remedial measures:
66.  Independent Review of Denials. Excellus will provide the opportunity
for an independent appeal (an “AOD Appeal”) to:
a. members who received denials of preauthorization requests for inpatient
substance use disorder rehabilitation treatment from January 1, 2011

through June 30, 2014, due to lack of medical necessity, if such treatment
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was actually rendered at the same facility within one month after the
denial, the member paid out-of-pocket expenses or has unpaid expenses
for such treatment, and the member did not file an external appeal; and
members who received denials of preauthorization requests for inpatient
substance use disorder residential treatment from July 1, 2014, through the
Execution Date, if such treatment was actually rendered at the same
facility within one month after the denial, the member paid out-of-pocket
expenses or has unpaid expenses for such treatment, and the member did
not file an external appeal; and

members who received a total of sixteen denials of coverage of residential
treatment at Harmony Place in Rochester, New York beginning on
January 1, 2010 on the ground that such treatment did not constitute a
covered benefit, if such treatment was actually rendered at Harmony Place

and the member paid out-of-pocket expenses.

The AOD Appeals process will be administered by a third-party administrator (the

“Claims Administrator,” described below), and applications will be reviewed by a New

York-certified external appeal agent (the “Reviewer,” described below). The Reviewer

will determine whether or not the denied services were medically necessary as of the date

the adverse determination was made by Excellus, and will be conducted in the same

manner as external appeals pursuant to the New York utilization review law. Where the

Reviewer concludes that such services were medically necessary, Excellus will reimburse

members for the out-of-pocket expenses that they paid. Based on information provided

by Excellus, it is anticipated that Excellus members who will receive notice regarding the
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possibility of an AOD Appeal will include, at a minimum, approximately 3,300 denials of
preauthorization requests for coverage of inpatient substance use disorder rehabilitation
treatment due to Excellus’s determination that the treatment was not medically necessary,
and sixteen Excellus members who received denials for residential treatment coverage on
the grounds that such treatment was not covered by Excellus.
67.  Claims Administrator and Claims Process. The AOD Appeals
described in the preceding Paragraph will be subject to the following provisions:
a. Within twenty (20) business days of the execution of this Assurance,
Excellus, at its own expense, will retain an independent third-party
administrator with expertise in evaluating claims (the “Claims
Administrator”) who will be responsible for: (i) creating a notice form and
transmitting it to eligible members; (ii) determining the completeness and
eligibility of AOD Appeal applications filed by Excellus members and/or
their designees (“Excellus Claimants”); (iii) contacting Excellus
Claimants, their providers, and Excellus, as necessary, to obtain
information regarding such applications; (iv) transmitting complete and
eligible applications to the Reviewer; and (v) ensuring, by means of an
audit, that Excellus distributes payments to Excellus Claimants pursuant to
the terms of this Assurance.
b. The selection of the Claims Administrator will be subject to the advance
approval of the OAG, which will not be unreasonably withheld, provided

that the Claims Administrator demonstrates familiarity with and
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experience in processing and evaluating health care insurance claims, and
conducting outreach to consumers and health care providers.

Within twenty (20) days of being retained by Excellus, the Claims
Administrator will provide to the OAG a written plan reflecting the
processes and procedures that the Claims Administrator will follow (the
“Claims Administrator’s Plan”), which will include, at a minimum: (i) the
proposed form of notice (the “Notice”) to Excellus members; (ii) the
proposed commercially reasonable means of notifying members, including
factors such as the feasibility of identifying and locating members, the
likelihood of reaching members, and alternative means of notifying
members whose current locations may be unknown; (iii) the process by
which the Claims Administrator will determine the completeness and
eligibility of AOD Appeal applications; (iv) the process by which the
Claims Administrator will contact Excellus Claimants and their providers,
as necessary, to obtain information regarding such applications (including
proof of out-of-pocket expenses and/or unpaid bills for treatment); and (v)
the process by which the Claims Administrator will transmit complete and
eligible applications and other necessary documentation to the Reviewer.

. Upon the OAG’s approval, the Claims Administrator will implement the
processes and procedures set forth in the Claims Administrator’s Plan.
The Notice will include an application form that gives the member four 4)
months to submit the completed form and any supporting documentation,

including proof of out-of-pocket expenses for treatment, an unpaid bill for
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treatment, and/or clinical records and documentation. Proof of out-of-
pocket expenses will include a canceled check, credit card receipt or
statement, or an invoice, receipt, or statement from the healthcare provider
reflecting the paid amount. The Notice will include a letter from the OAG
regarding the Notice and, among other things, advising members to
contact the OAG if the member has any questions or is not satisfied

with resolution of his or her application.

The Claims Administrator will determine, within ten (10) business days of
receipt, whether each AOD Appeal application is complete and eligible for
independent review.

. Excellus will cooperate fully with the Claims Administrator, including but
not limited to providing the Claims Administrator with access to files,
systems, databases, processes, and personnel as reasonably necessary, as
determined by the OAG, to facilitate the Claims Administrator’s
performance of its duties, subject to applicable federal and state laws,
including the Health Insurance Portability and Accountability Act.

. All AOD Appeal applications deemed complete and eligible by the Claims
Administrator will be decided by the Reviewer within forty-five (45) days
of such determination.

Excellus will make Behavioral Health Advocates (described above)
available to assist Excellus Claimants in completing their appeal
applications, including, where necessary, securing proof of out-of-pocket

expenses and/or unpaid bills and invoices for treatment.
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Where the Claims Administrator believes that an appeal application is
incomplete or that an Excellus Claimant is ineligible for an appeal, it may
not reject such application unless it has communicated to the Excellus
Claimant with specificity and in writing the reason for such
incompleteness or ineligibility, has reached out to the Excellus Claimant
telephonically to determine the reason for such incompleteness or
ineligibility, reasonably concluded that the application is incomplete
and/or the member is not eligible for an AOD Appeal, and communicated
the basis for this conclusion to the Excellus Claimant and to the OAG.
The Claims Administrator will provide such information to the OAG on a
weekly basis, unless otherwise agreed.

Excellus will pay all claims of Excellus Claimants eligible for
reimbursement within thirty (30) days of the Reviewer’s decision.
Excellus will be required to continue to retain the Claims Administrator
(or, if necessary, a replacement administrator that is acceptable to the
OAG) until all restitution payments have been made to Excellus
Claimants.

. The OAG, at its discretion, will have the right to require Excellus to
change the Claims Administrator upon a reasonable and good faith
determination that the Claims Administrator has been ineffective in
carrying out its duties pursuant to this Assurance.

The Claims Administrator will not be permitted to subcontract its

obligations under this Assurance to any other person or entity, except that,
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after notifying the OAG and subject to the OAG’s approval, the Claims
Administrator may retain additional persons or entities needed for the
Claims Administrator to carry out its obligations under this Assurance. If
the Claims Administrator subcontracts its obligations under this
Assurance, or retains additional persons or entities without notifying the
OAG and/or without the OAG’s approval, the OAG will have the right to
direct Excellus to cancel the contract between Excellus and the Claims
Administrator and to require Excellus to retain a new Claims

Administrator that is acceptable to the OAG within fifteen (15) days.

. This Assurance will be attached to Excellus’s contract with the Claims

Administrator and all of the OAG’s rights herein will be incorporated by
reference in Excellﬁs’s contract with the Claims Administrator.

. Excellus will provide a copy of its contract with the Claims Administrator
to the OAG within two (2) business days of its execution.

. Excellus will bear any and all costs associated with retaining the Claims
Administrator.

Excellus will cooperate with any and all requests by the Claims
Administrator or by the OAG to assist in communicating with Excellus
Claimants and their providers.

The agreement between Excellus and the Claims Administrator will
require the Claims Administrator to treat all information provided by the
OAG regarding claimants as confidential and not to share such

information with any other person or entity.
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t.  Within forty-five (45) days of completion of the Claims Process set forth
in this Paragraph, the Claims Administrator will conduct an audit of the
Claims Process and report to the OAG as to whether reimbursement

pursuant to the Claims Process complied with this Assurance.

VI.  EEES and/or COSTS

68.  Within sixty (60) days of the Effective Date, Excellus shall pay $500,000
to the OAG for fees and/or costs of the Attorney General’s investigation, in lieu of any
other action which could be taken by the OAG in consequence of the foregoing. Such

sum shall be payable by check to “State of New York Department of Law.”
VII. MISCELLANEOUS

Excellus’s Representations
69.  The OAG has agreed to the terms of this Assurance based on, among other
things, the representations made to the OAG by Excellus and its counsel and the OAG’s
own factual investigation as set forth in the above Findings. To the extent that any
material representations are later found to be inaccurate or misleading, this Assurance is
voidable by the OAG in its sole discretion.
Communications
70.  All communications, reports, correspondence, and payments that Excellus
submits to the OAG concerning this Assurance or any related issues is to be sent to the
attention of the person identified below:
Michael D. Reisman, Esq.
Assistant Attorney General

Health Care Bureau
Office of the New York Attorney General
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120 Broadway
New York, New York 10271
Michael.reisman@ag.ny.gov
71.  Receipt by the OAG of materials referenced in this Assurance, with or
without comment, shall not be deemed or construed as approval by the OAG of any of
the materials, and Excellus shall not make any representations to the contrary.
72.  All notices, correspondence, and requests to Excellus shall be directed as
follows:
Stephen Sloan
Executive VP, Chief Administrative Officer, & General Counsel
Excellus BlueCross BlueShield
165 Court Street
Rochester, NY 14647
E. Raymond Kolarsey
Hinman Straub
121 State Street
Albany, New York 12207-1693
Valid Grounds and Waiver
73.  Excellus hereby accepts the terms and conditions of this Assurance and
waives any rights to challenge it in a proceeding under Article 78 of the Civil Practice
Law and Rules or in any other action or proceeding.
No Deprivation of the Public’s Rights
74,  Nothing herein shall be construed to deprive any member or other person
or entity of any private right under law or equity.
No Blanket Approval by the Attorney General of Excellus’s Practices
75.  Acceptance of this Assurance by the OAG shall not be deemed or

construed as approval by the OAG of any of Excellus’s acts or practices, or those of its

agents or assigns, and none of them shall make any representation to the contrary.
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Monitoring by the OAG

76.  To the extent not already provided under this Assurance, Excellus shall,
upon request by the OAG, provide all documentation and information necessary for the
OAG to verify compliance with this Assurance. Excellus may request an extension of
particular deadlines under this Assurance, and so long as Excellus provides a reasonable,
good faith basis for needing such extension, the approval of such request shall not be
unreasonably withheld by the OAG. This Assurance does not in any way limit the
OAG’s right to obtain, by subpoena or by any other means permitted by law, documents,
testimony, or other information.

No Limitation on the Attorney General’s Authority

77.  Nothing in this Assurance in any way limits the OAG’s ability to
investigate or take other action with respect to any non-compliance at any time by
Excellus with respect to this Assurance, or Excellus’s non-compliance with any
applicable law with respect to any matters.

No Undercutting of Assurance

78.  Excellus shall not take any action or make any statement denying, directly
or indirectly, the propriety of this Assurance or expressing the view that this Assurance is
without factual basis. Nothing in this paragraph affects Excellus’s (a) testimonial
obligations or (b) right to take legal or factual positions in defense of litigation or other
legal proceedings to which the OAG is not a party.

Governing Law; Effect of Violation of Assurance of Discontinuance
79.  Under Executive Law Section 63(15), evidence of a violation of this

Assurance shall constitute prima facie proof of a violation of the applicable law in any
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action or proceeding thereafter commenced by the OAG.

80.  This Assurance shall be governed by the laws of the State of New York
without regard to any conflict of laws principles.

81.  If'a court of competent jurisdiction determines that Excellus has breached
this Assurance, Excellus shall pay to the OAG the cost, if any, of such determination and
of enforcing this Assurance, including, without limitation, legal fees, expenses, and court
costs.

No Presumption Against Drafter; Effect of any Invalid Provision

82.  None of the parties shall be considered to be the drafter of this Assurance
or any provision for the purpose of any statute, case law, or rule of interpretation or
construction that would or might cause any provision to be construed against the drafter
hereof. This Assurance was drafted with substantial input by all parties and their counsel,
and no reliance was placed on any representation other than those contained in this
Assurance.

83.  Inthe event that any one or more of the provisions contained in this
Assurance shall for any reason be held to be invalid, illegal, or unenforceable in any
respect, in the sole discretion of the OAG such invalidity, illegality, or unenforceability
shall not affect any other provision of this Assurance.

Entire Agreement; Amendment

84. No representation, inducement, promise, understanding, condition, or
warranty not set forth in this Assurance has been made to or relied upon by Excellus in
agreeing to this Assurance.

85.  This Assurance contains an entire, complete, and integrated statement of
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each and every term and provision agreed to by and among the parties, and the Assurance
is not subject to any condition not provided for herein. This Assurance supersedes any
prior agreements or understandings, whether written or oral, between and among the
OAG and Excellus regarding the subject matter of this Assurance.

86.  This Assurance may not be amended or modified except in an instrument
in writing signed on behalf of all the parties to this Assurance.

87.  The division of this Assurance into sections and subsections and the use of -
captions and headings in connection herewith are solely for convenience and shall have
no legal effect in construing the provisions of this Assurance.

Binding Effect

88.  This Assurance is binding on and inures to the benefit of the parties to this
Assurance and their respective successors and assigns, provided that no party, other than
the OAG, may assign, delegate, or otherwise transfer any of its rights or obligations
under this Assurance without prior written consent of the OAG.

Effective Date

89.  This Assurance is effective on the date that it is signed by the Attorney

General or his authorized representative (the “Effective Date™), and the document may be

executed in counterparts, which shall all be deemed an original for all purposes.
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AGREED TO BY THE PARTIES:

Dated: Rochester, New York Excellus Health Plan, Inc.

MM, 2015 o _%@ﬁ 0, 5%

Stephen Sloan
Executive VP, Chief Admin. Off,, & General
Counsel

Dated: New York, New York ERIC T. SCHNEIDERMAN
B Attorney General of the State of New York
Mo I3 ap1s

LISA LANDAU
Health Care Bureau Chief

By:.f//&/{’ v{ﬂ(@;&/p' o

MICHAEL D. REISMAN
Assistant Attorney General
Health Care Bureau
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Exhibit A
Protocol for Collecting Information for Medical Necessity Determinations

In making medical necessity determinations regarding requests for coverage of
behavioral health treatment, Excellus will:

1. Attempt to obtain from the requesting party all information necessary for
determining whether a request for coverage of treatment meets the medical necessity
criteria for the particular level of care at issue. Such information will, at a minimum,
include: diagnosis; symptoms; treatment goals; and, where appropriate, risks to the
member from not continuing treatment.

2. In a case in which Excellus determines that it lacks sufficient information
to make a medical necessity determination, inform the provider and member (where
practicable) -- orally and in writing, or by reference to medical necessity criteria available
on Excellus’s website -- of the specific information needed for making the medical
necessity determination, the time frame to provide the information, and acceptable
methods of submission.

3. Offer to make available in hard copy or electronically (via a secure
Internet site) to members and participating providers, and in hard copy to non-
participating providers and potential members, a copy of Excellus’s medical necessity
criteria for the level of care at issue, as well as any checklist or questionnaire used by

Excellus in making medical necessity determinations for the level of care at issue.
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Exhibit B

Non-Exhaustive List of Residential Mental Health Treatment Facilities

Baker Victory Services

(Lackawanna) New
York

Cambridge Eating Disorder Center | Massachusetts

Castlewood Treatment Center Missouri

Connors Children's Center (Buffalo) New York

Crestwood (Auburn) New York

Eating Recovery Center of

Washington Washington

Emily Program PC Minnesota

Green Chimneys Residential (Brewster) New York
(Rochester) New

Hillside RTC York

Integris Bass Baptist Health Center | Oklahoma

La Amistid Florida

Laureate Psychiatric Clinic Oklahoma

Laurel Ridge Treatment Center Texas

Lindner Center of Hope Ohio

Marillac Center Kanas
(Westchester) New

Monte Nido Irvington York

Monte Nido Laurel Hill Massachusetts

Oliver-Pyatt Centers Florida

Remuda Ranch Center Arizona

Rogers Memorial Hospital Wisconsin

The Center for Hope of the Sierras | Nevada

The House of Good Shepherd (Utica) New York

The McLean Hospital Corporation | Massachusetts

The Renfrew Center Pennsylvania

The Wetzel Center Massachusetts

Timberline Knolls Behavioral

Health Illinois
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Exhibit C

Non-Exhaustive List of Residential Substance Use Disorder Treatment Facilities

California Seaside Recovery Center California
CAN AM Youth Services New York
Children Treatment Center Pennsylvania
Clearbrook Pennsylvania
Credo Center for the Treatment of Addictions New York
Father Martin Ashley Maryland
First Step Florida
Florida Center for Alcohol and Drug Studies Florida
Hazelden Center for Youth & Families Minnesota
Hope House New York
Lakeview Health Florida
Manchester Alcoholism Rehabilitation Center New Hampshire
Marworth Pennsylvania
New York Cayuga Addiction Recovery Services New York
New York Renaissance Addiction Services Inc. New York
Nova counseling Services Wisconsin
Palm Partners LL.C Florida
Phoenix House of Florida Florida
PRCD Inc., DBA Adolescent Community Residence New York
Recovery Ways Utah
Seabrooke House New Jersey
Serenity Palms California

St Joseph’s Saranac Lake New York
Treatment Solutions of South Florida Florida
Valley Recovery Center California
Williamsville Wellness Virginia
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Exhibit D
Parity Disclosures

Excellus will make the following disclosures in a conspicuous web posting on its
member Internet site:

1. Excellus provides broad-based coverage for the diagnosis and treatment of
behavioral health conditions, at least equal to the coverage provided for other health
conditions. Behavioral health conditions include mental health and substance use
disorders.

2. Excellus provides, subject to medical necessity, broad benefits for
inpatient and outpatient behavioral health care, as well as for residential treatment for
behavioral health conditions.

3. Excellus applies the primary care co-payment amount to all routine
outpatient behavioral health services for all standard individual and small group products
offered on the New York Health Benefit Exchange, New York State of Health (the
“Exchange™), and offers products with this co-payment design for purchase off the
Exchange. All Excellus HMO products use the primary care co-payment amount for
routine outpatient substance use disorder services.

4. The utilization review conducted by Excellus for behavioral health
benefits is comparable to, and applied no more stringently than, the utilization review
conducted by Excellus for medical/surgical benefits.

5. Unless otherwise specifically authorized by law, any annual or lifetime
limits on behavioral health benefits for Excellus plans are no stricter than such limits on

medical/surgical benefits.
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6. Excellus does not apply any cost-sharing requiremepts, including
deductible amounts, that are applicable only to behavioral health benefits.

7. Unless otherwise specifically authorized by law, Excellus does not apply
any treatment limitations that are applicable only to behavioral health benefits.

8. The criteria for medical necessity determinations made by Excellus
regarding behavioral health benefits are made available on the Internet to Excellus
members and participating providers and are otherwise available upon request.

9. Where an Excellus plan covers medic‘al/surgical benefits provided by out-
of-network providers, the plan covers behavioral health benefits provided by out-of-
network providers, subject to the specific terms of the member’s certificate of coverage.

10. Excellus offers its members the services of Behavioral Health Advocates,
who are trained to assist Excellus members in accessing their behavioral health benefits,
by supplying them assistance and detailed, accurate, and current information regarding
utilization review determinations and processes, medical necessity criteria, and appeals,
as well as names of in-network treatment facilities and providers in the member’s service

area.
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ATTORNEY GENERAL OF THE STATE OF NEW YORK

In the Matter of
MVP Health Care, Inc.

Assurance No.: 14-006

ASSURANCE OF DISCONTINUANCE
UNDER EXECUTIVE LAW
SECTION 63, SUBDIVISION 15
Pursuant to the provisions of Section 63(12) of the Executive Law and Article 22-
A of the General Business Law, Eric T. Schneiderman, Attorney General of the State of
New York, caused an inquiry to be made into certain business practices of MVVP Health
Care, Inc. relating to its administration of behavioral health benefits. Based upon that
inquiry, the Office of the Attorney General (“the OAG”) has made the following
findings, and MVP Health Care, Inc. has agreed to modify its practices and assure

compliance with the following provisions of this Assurance of Discontinuance

(“Assurance”).

I. BACKGROUND

1. MVP Health Care, Inc., a not-for-profit corporation, has three subsidiaries
that offer health plans to New York consumers: (i) MVP Health Plan, Inc. a not-for-profit
health maintenance organization licensed pursuant to the provisions of Article 44 of the
New York Public Health Law; (ii) MVVP Health Insurance Company, a for-profit accident
and health stock company licensed pursuant to the provisions of Article 42 of the New

York Insurance Law; and (iii) MVP Health Services Corp., a not-for-profit health service
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corporation licensed pursuant to Article 43 of the New York Insurance Law. In this

Assurance, “MVP” will refer to the aforementioned entities.

2. MVP’s principal offices are located at 625 State Street, Schenectady, New
York 12305.
3. In the regular course of business, MVP enrolls consumers in health plans

and contracts with health care providers for the delivery of health care services to those
consumers. Offering about 300 different health plans in New York State, MVP provides
health care coverage for approximately 500,000 New York consumers. In 2012, MVP

had revenues of $2.7 billion.

1. THE OAG’S INVESTIGATION AND FINDINGS

4, The Health Care Bureau of the OAG conducted an investigation into
MVP’s administration of behavioral health benefits following the receipt of consumer
complaints alleging that MVP had improperly denied coverage for behavioral health
services. In this Assurance, “behavioral health services” will refer to both mental health

and substance use disorder services.
The Need for Adequate Coverage of Behavioral Health Treatment

5. Mental and emotional well-being is essential to overall health. Every
year, almost one in four New Yorkers has symptoms of a mental disorder. Moreover, in
any year, one in ten adults and children experience mental health challenges serious
enough to affect functioning in work, family and school life. Lack of access to treatment,
which can be caused by health plans’ coverage denials, can have serious consequences

for consumers, resulting in interrupted treatment, more serious illness, and even death.
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6. Mental illness is the leading illness-related cause of disability, a major
cause of death (via suicide), and a driver of school failure, poor overall health,
incarceration and homelessness.

7. For example, in any given year, one in ten individuals has a diagnosable
mood disorder, such as major depression. Three to four percent of women will have an
eating disorder, such as anorexia nervosa or bulimia nervosa, at some point in their lives.
Individuals with anorexia have mortality rates up to 18 times greater than the average

population without anorexia, the highest mortality rate of any mental illness.
MVP’s Behavioral Health Benefits

8. MVP offers health plans that provide inpatient and outpatient benefits for
medical/surgical and behavioral health conditions. Since 2009, MVP has subcontracted
its administration of behavioral health benefits to ValueOptions, Inc. (“ValueOptions™), a
managed behavioral health organization. MVP delegates its administration of benefits in
only three other limited areas: chiropractory, radiology, and dental services for children.
MVP’s subcontracting of its members’ behavioral health benefits has resulted in MVP’s
placing all behavioral health claim coverage determinations with VValueOptions. Neither
MVP nor ValueOptions, its contractor, has been comparing behavioral health claims

approvals and denials with those in the medical/surgical realm.
MVP’s Utilization Review of Behavioral Health Benefits

9. Utilization review is the process by which a health plan examines plan
members’ claims for health care services to determine whether the services are medically
necessary, and thus eligible for coverage. When an MVP member (or her provider)

submits a claim for coverage for health services to MVP, the plan will either pay the
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claim automatically or conduct utilization review for the claim.! In the latter situation, an
MVP reviewer will determine whether the services are medically necessary under MVP’s
criteria.

10. Medically necessary services are those that are reasonable and necessary
for the diagnosis or treatment of illness or injury, or to improve the functioning of an
individual. If MVP deems the services to satisfy its criteria, MVP will pay the claim. If
MVP does not deem the services to satisfy its criteria, MVP will send the member an
adverse determination letter, which, under New York law, must contain a detailed
explanation of the clinical rationale for the denial and information about the member’s
appeals rights.

11. A member whose claim has been denied due to lack of medical necessity
has the right, under New York law, to file an internal appeal, which is decided by
ValueOptions without any involvement or oversight by MVP, an optional second-level,
internal appeal, which is decided by ValueOptions without any involvement or oversight
by MVP, and then an external appeal, which is reviewed by an independent clinician who
has no relationship with MVP or ValueOptions. ValueOptions, on behalf of MVP,
typically performs utilization review for all inpatient, partial hospitalization and intensive
outpatient behavioral health claims, and certain outpatient visits.

12.  The OAG’s review of consumer complaints, as well as MVP’s utilization
review data, indicates that MVP applies more rigorous — and frequent — utilization review

for behavioral health benefits than for medical/surgical benefits. From 2011 through

! Where this Assurance describes the administration of MVP’s behavioral health benefits, it refers to
actions taken by ValueOptions pursuant to contracts in which MVP has delegated responsibility to
ValueOptions to administer the behavioral health benefits of MVP members.
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2013, although behavioral health benefits comprised less than 3% of overall benefits paid
by MVP, claims for behavioral health benefits comprised 14% of all reviews for claims
for health care services. MVP made adverse determinations in 21% of the behavioral
health reviews it performed, while making adverse determinations in only 15% of the
medical/surgical reviews it performed.

13.  Over the last three years, MVP has denied almost 40,000 of its members’
claims for mental health treatment and an additional 11,000 of its members’ claims for
substance use disorder treatment. These numbers include medical necessity denials
(which include denials for lack of clinical information and lack of preauthorization) and
administrative denials. In particular, over the last three years, MVP has denied 39% of its
members’ claims for inpatient psychiatric treatment, totaling more than 1,200 denied
claims. Over the same period, MVP denied 47% of its members’ claims for inpatient
substance use disorder treatment, totaling almost 900 denied claims. In contrast, MVP
denied less than 18% of its members’ inpatient medical/surgical claims during the same
period. Moreover, when it does approve more intensive levels of care, such as inpatient
or partial hospitalization treatment, MVP will often approve just a few days or visits at a
time.

14. MVP’s adverse determination letters denying behavioral health claims are
generic and lack specific detail about why coverage was denied for particular members.
The letters also fail to explain adequately the medical necessity criteria used in making
the determinations and why members failed to meet such criteria. For example, each of
the denial letters contain boilerplate language such as:

e “[T]he information indicates the patient has made progress toward treatment goals
and no longer requires the same frequency of treatment.”
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e “[O]ur review indicates continuing treatment does not meet the clinical criteria of
the plan of benefits because the treatment planning does not include specific goals
and objectives within a reasonable timeframe.”

e “[T]he review does not indicate the presence of biomedical or psychological
impairment, or the likelihood of relapse requiring treatment at the acute inpatient
hospitalization with 24 hour medical supervision level of care. An appropriate
level of care to the current needs of the patient is intensive outpatient services.
The patient’s addiction can be effectively treated in a lower level of care such as
intensive outpatient services.”

Without details of the denial or the criteria used in making the determination, members
are without the means to lodge a meaningful appeal of MVP’s denials.

15.  Although substance abuse programs in New York State are required to use
criteria for level of care determinations approved by the New York Office of Alcoholism
and Substance Abuse Services (“OASAS”), MVP uses different criteria, created by
ValueOptions, for determining medical necessity for substance abuse treatment.

16. MVP does not classify denials of coverage for behavioral health services
due to lack of preauthorization or lack of clinical information as medical necessity
denials, thereby depriving members of their appeal rights in some instances.

17. In 2011 and 2012, more than 2,300 MVVP members were eligible to file
external appeals of MVP’s denials of coverage for behavioral health benefits. That is
more than twice the number of MVP members eligible to file appeals of medical/surgical
denials (1,112). Fewer than 80 of the members eligible for appeals of behavioral health
denials — less than 3% of those eligible — have actually filed external appeals. MVP’s
decisions have been overturned in 40% of those cases.

18. Persons with mental health and substance use disorders comprise a

vulnerable population, and may be reluctant to seek care. Frequent and time-consuming
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utilization review may pose obstacles preventing them from accessing or completing
treatment.

19. Additionally, MVP applies a utilization review tool for outpatient
behavioral health benefits known as the Outpatient Outlier Model, under which a certain
number of member outpatient psychotherapy visits triggers a special form of intensive
utilization review, whereby additional treatments are more deeply scrutinized, and are
often denied. The thresholds are based on MVP’s past claims paid data, which may
result in the thresholds being lowered. For example, after a member with major
depression — a chronic, often life-long, biologically based illness — submits claims for 25
psychotherapy visits, the member is subject to review under the Outpatient Outlier
Model, with the expectation that such review will result in the reduction or termination of
treatment.

20. Once MVP places a member in the Outpatient Outlier Model, it may
request extensive records from the provider, including progress notes, a treatment plan, a
discharge plan, and other information, before it will authorize further coverage. MVP
will also recommend a lower frequency of visits as a strategy of working towards
treatment termination.

21. MVP conducted almost 4,500 reviews under the Outpatient Outlier Model
from 2011 through 2013, contributing to the denial of coverage of more than 2,100
sessions of outpatient behavioral health care. MVP employs population health analytics
programs in the administration of its medical/surgical benefits, but these programs are not

equivalent to the Outpatient Outlier Model.
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MVP’s Coverage of Residential Treatment for Behavioral Health Conditions

22. Until 2014, most MVP benefit plans did not cover residential treatment for
behavioral health conditions. Residential treatment is a standard, recommended,
evidence-based, form of behavioral health treatment. Offering medication, counseling
and structure, residential treatment facilities for behavioral health disorders provide a
critical intermediate level of care between acute inpatient and outpatient treatment,
enabling patients to transition back to living with their families. Residential treatment
programs provide an intermediate level of care as compared to inpatient services, similar
to skilled nursing treatment for medical/surgical conditions.

23. For example, residential treatment is deemed to be a potentially medically
necessary option for treating persons with severe eating disorders, which can require
round-the-clock supervision, and is a standard form of treatment for mental health
disorders. According to Section 3.301 of the medical necessity criteria of VValueOptions,
MVP’s contractor:

Residential Treatment Services are provided to children/adolescents who

require 24-hour treatment and supervision in a safe therapeutic

environment. RTS is a 24 hour a day/7 day a week facility-based level of

care. RTS provides individuals with severe and persistent psychiatric

disorders therapeutic intervention and specialized programming in a

controlled environment with a high degree of supervision and structure.

RTS address the identified problems through a wide range of diagnostic

and treatment services, as well as through training in basic skills such as

social skills and activities of daily living that cannot be provided in a

community setting.

24, Residential treatment is also a standard form of treatment for substance

abuse disorders. According to Section 4.301 of the medical necessity criteria of

ValueOptions, MVP’s contractor:

8 of 33





Residential treatment is a 24 hour a day/7 day a week facility-based level
of care which provides individuals with significant and persistent
substance abuse disorders therapeutic intervention and specialized
programming in a controlled environment with a high degree of
supervision and structure. Residential rehabilitation addresses the
identified problems through a wide range of diagnostic and treatment
services by reliance on the treatment community setting.

MVP’s Cost-Sharing for Behavioral Health Services

25. Until 2014, approximately 40% of MVP plans charged a higher co-
payment for outpatient mental health visits than for outpatient primary care visits. In
some MVP plans, the mental health co-payment was twice as high as the primary care co-

payment.

1.  RELEVANT LAWS

26. Timothy’s Law, enacted in 2006, mandates that New York group health
plans that provide coverage for inpatient hospital care or physician services must also
provide “broad-based coverage for the diagnosis and treatment of mental, nervous or
emotional disorders or ailments, . . . at least equal to the coverage provided for other
health conditions.” N.Y. Ins. Law 88 3221(1)(5)(A); 4303(g)(1). Further, all group plans
must cover, annually, a minimum of 30 days of inpatient care, 20 visits of outpatient care,
and up to 60 visits of partial hospitalization treatment for the diagnosis and treatment of
mental, nervous or emotional disorders or ailments. N.Y. Ins. Law §§
3221(N(B)(A)(i)&(ii); 4303(9)(1)(A)&(B).

27.  Timothy’s Law also requires that deductibles, co-payments and co-
insurance for mental health treatment be consistent with those imposed on other benefits,
N.Y. Ins. Law 88 3221()(5)(A)(iii); 4303(g)(1)(C), and that utilization review for mental

health benefits be applied “in a consistent fashion to all services covered by [health
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insurance and health maintenance organization] contracts.” 2006 N.Y. Laws ch. 748, § 1.
From 2007 through 2010, MVP received $7.4 million in New York State funds to
subsidize its compliance with Timothy’s Law.

28. The New York Insurance Law requires every group plan that provides
coverage for inpatient hospital care to cover at least 60 outpatient visits in any calendar
year for the diagnosis and treatment of chemical dependence, of which up to 20 may be
for family members. N.Y. Ins. Law 88 3221(1)(7); 4303(l).

29. In 2004, New York enacted legislation creating Comprehensive Care
Centers for Eating Disorders (the “CCCED Law”). New York L. 2004, ch.114. Pursuant
to the CCCED Law, the New York State Department of Health designated three Centers,
each of which must provide or arrange for a continuum of care tailored to the specialized
needs of individuals with eating disorders, including residential treatment. N.Y. Public
Health Law § 2799-g. The CCCED Law prohibits plans from excluding coverage
provided by a Comprehensive Care Center for Eating Disorders. N.Y. Ins. Law 8§
3221(k)(14); 4303(dd).

30.  The federal Mental Health Parity and Addiction Equity Act (“The Federal
Parity Act”), enacted in 2008, prohibits large group, individual, and Medicaid health
plans that provide both medical/surgical benefits, and mental health or substance use
disorder benefits, from: (i) imposing financial requirements (such as deductibles, co-
payments, co-insurance, and out-of-pocket expenses) on mental health or substance use
disorder benefits that are more restrictive than the predominant level of financial
requirements applied to substantially all medical/surgical benefits; (ii) imposing

treatment limitations (such as limits on the frequency of treatment, number of visits, and
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other limits on the scope or duration of treatment) on mental health or substance use
disorder treatment that are more restrictive than the predominant treatment limitations
applied to substantially all medical/surgical benefits, or applicable only with respect to
mental health or substance use disorder benefits; and (iii) conducting medical necessity
review for mental health or substance use disorder benefits using processes, strategies or
standards that are not comparable to, or are applied more stringently than, those applied
to medical necessity review for medical surgical/benefits. 29 U.S.C. § 1185a; 42 U.S.C.
8 300gg-26; 45 C.F.R. § 146.136(c)(4)(i). The essential health benefit regulations under
the Affordable Care Act extend the federal parity requirements to small and individual
plans. 45 C.F.R. § 156.115(a)(3).

31. The New York State Executive Law authorizes the Attorney General,
where there are “repeated . . . illegal acts” or “persistent . . . illegality in the carrying on,
conducting or transaction of business,” to seek relief, including enjoining the continuance
of such business activity or of any illegal acts, as well as restitution and damages. N.Y.
Exec. Law 8 63(12).

32. Based on the findings of the Attorney General’s investigation, the
Attorney General has determined that MVP’s conduct has resulted in violations of N.Y.
Executive Law Section 63(12), Timothy’s Law and the Federal Parity Act. MVP’s
practices have had the effect of unlawfully limiting MVP members’ access to behavioral

health services.
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NOW, WHEREAS, MVP neither admits nor denies the Attorney General’s
findings in Paragraphs 5 through 25 above; and

WHEREAS, access to adequate behavioral health treatment is essential for
individual and public health; and

WHEREAS, MVP has cooperated with the OAG’s investigation; and

WHEREAS, the Attorney General is willing to accept the terms of this
Assurance under Executive Law Section 63(15) and to discontinue his investigation; and

WHEREAS, the parties each believe that the obligations imposed by this
Assurance are prudent and appropriate; and

WHEREAS, the Attorney General has determined that this Assurance is in the
public interest.

IT ISHEREBY UNDERSTOOD AND AGREED, by and between the parties

that:
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IV. PROSPECTIVE RELIEF

33. By July 1, 2014, MVP will implement the following reforms:

34. Cost-Sharing Requirements: For MVVP members’ outpatient behavioral

health visits to psychologists, social workers, nurse practitioners, and other practitioners
other than providers with medical degrees, MVP will apply the particular member’s
primary care cost-sharing schedule. If the member has elected to designate a psychiatrist
as his or her primary care provider, MVP shall review such election according to the
primary care designation requirements set forth in New York Insurance Law § 4804(c)
and New York Public Health Law § 4403(6)(c), and will provide notice of such process
to members.

35. Comparability of Utilization Review Processes: MVP and/or any entity

that administers benefits on behalf of MVP will not use the Outpatient Outlier Model for
utilization review purposes. If MVP and/or any entity that administers benefits on behalf
of MVP uses a utilization review tool for behavioral health services that is based on
quantity or frequency of outpatient visits, such tool will be developed and updated
annually based on clinical evidence and will be approved by a physician who is board-
certified in general psychiatry, or, in the case of substance abuse services, a physician
who is certified in addiction medicine. Any utilization review performed by MVP and/or
any entity that administers benefits on behalf of MVP under such tool will be conducted
only to the extent that the quantity or frequency of visits is inconsistent with clinical
evidence. Where, after applying such tool to the requests or claims of a member, MVP
denies coverage for services, the member shall be afforded all internal and external

appeal rights.

13 of 33





36. No visit limits: there will not be any day or visit limits for behavioral
health services in any MVP plan, except for family counseling services, which may be
capped at 20 visits per year.

37. Utilization Review Process Reforms:

a. Co-Location of Utilization Review Staff: a significant number of

MVP’s utilization review staff, and staff of any entity that administers
behavioral health benefits on behalf of MVP, will be located at the
same physical site. For purposes of this Paragraph, “a significant
number” means any amount between 40% and 60% of utilization
review staff subject to this Paragraph. In the event that a significant
number of utilization review staff is not located at the same physical
site for any reason, including, but not limited to, change of vendor or
loss of staff members due to resignations/terminations/reductions,
MVP shall have 180 days within which period to meet the
requirements of this Paragraph. MVP supervisors at the site will have
access to employees of any entity that administers behavioral health
benefits on behalf of MVP.

b. Collection of Information During Utilization Review: MVP and any

entity that administers behavioral health benefits on behalf of MVVP
will follow a protocol for the collection of information during
Utilization Review, which will include the elements set forth in

Exhibit A.
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Substance Abuse Treatment: The utilization review process for

determining medical necessity for inpatient substance abuse
rehabilitation treatment should reflect that there are individuals for
whom it may be medically necessary to begin inpatient substance
abuse rehabilitation treatment without first undergoing outpatient

treatment.

Substance Abuse Treatment Criteria: For determining medical
necessity for substance abuse treatment for Medicaid patients, MVP
will adopt criteria that comport with or otherwise follow guidelines set
by the New York State Department of Health and/or the New York
State Office of Alcoholism and Substance Abuse Services.

Continued Treatment: When an MVVP member transitions from one

level of behavioral health treatment to another, for example from
inpatient to outpatient care, the review for the second level will be
conducted as a concurrent review, because it concerns continued

treatment.

Classification of Denials: Any denials by MVP of coverage for
behavioral health services due to lack of clinical information, and/or
preauthorization, where the request for preauthorization was submitted
by a credentialed provider for the actual date and services provided,
will be processed as medical necessity denials.

Duration of Approvals: The number of days or visits approved for

behavioral health treatment will not be limited to one day or one visit
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38.

per approval and will be based on the treatment needs of the member,

unless clinically appropriate.

Compliance Administrator: Within 30 days of the Effective Date, MVP

will designate an MVP employee or consultant, subject to OAG approval, to serve as a

compliance administrator (the “Compliance Administrator”) to: (i) evaluate MVP’s

compliance with the terms of this Assurance; (ii) assess MVP’s utilization review system

for behavioral health benefits; (iii) provide guidance to MVP and entities administering

behavioral health benefits on behalf of MVP; and (iv) provide quarterly reports

concerning items (i) through (iii) to the OAG.

a. The Compliance Administrator will have appropriate qualifications

and shall serve for a minimum of three (3) years from the date such
Administrator commences service, subject to the provisions of
subparagraph (h) below.

The Compliance Administrator will be paid by MVP.

On a quarterly basis, the Compliance Administrator will gather,
review, and provide the OAG with data sufficient for the Compliance
Administrator and OAG to evaluate MVP’s administration of
behavioral health benefits, including: (i) claims review data; (ii)
metrics demonstrating adequate access to effective behavioral health
services, including, at a minimum: penetration rate; dollar spend on
behavioral health services; utilization review results (including
medical necessity denials); internal appeals and results thereof;

external appeals and results thereof; and member satisfaction with
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behavioral health coverage; and (iii) the content of adverse
determination letters. The data described in this subparagraph (c) may
be provided in the form of utilization analyses, key indicator reports,
population analyses, and/or other reports generated in the normal
course of business by MVP.

The Compliance Administrator will analyze metrics for each level of
behavioral health care: inpatient psychiatric, substance use disorder
detoxification, substance use disorder rehabilitation, residential, partial
hospitalization, intensive outpatient, and outpatient. The Compliance
Administrator will also review a statistically significant sample of
MVP’s behavioral health medical necessity adverse determinations,
and determine whether the determinations are correct.

Based on the analyses described in (c) and (d) above, on a quarterly
basis, the Compliance Administrator will provide a report to MVP’s
Chief Medical Officer and to the OAG, which report will address
MVP’s compliance with the terms of this Assurance and include data
in support of the report’s conclusions.

In the quarterly reports described above, the Compliance
Administrator will evaluate MVP’s compliance with the terms of this
Assurance, and will evaluate the performance of the Behavioral Health
Advocates (who are described below), reviewing, in particular, metrics

regarding call volume and case load.
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g.

If, in the quarterly reports described above, the Compliance
Administrator or OAG concludes that MVP is not compliant with the
terms of this Assurance, MVP will create a written plan of corrective
action, which it will provide within 30 days to the OAG. If, after
reviewing the quarterly reports, OAG determines that MV/P is not
compliant with the terms of this Assurance, upon written notice from
the OAG, MVP will create a written plan of corrective action, which it
will provide within 30 days to the OAG.

If, after the Compliance Administrator has functioned in the position
for two years, MVP makes a showing to the OAG that it is compliant
with the terms of this Assurance, and the OAG agrees that MVP is
compliant with the terms of this Assurance, the Compliance
Administrator shall cease to function.

If, after the expiration of a three (3)-year period after the Effective
Date, the OAG determines that MVP is not compliant with the terms
of this Assurance, the Compliance Administrator will continue to
function, pursuant to the provisions of this Paragraph 38, and the OAG
shall produce a report setting forth MVP’s alleged non-compliance
with the terms of this Assurance and proposed steps for MVP to come
into compliance. Following such OAG report, MVP, in consultation
with OAG, shall develop a plan of corrective action to achieve
compliance with the terms of this Assurance. In the event the

Compliance Administrator continues to serve pursuant to the
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provisions of this Paragraph following the conclusion of the three-year
period after the Effective date, the Compliance Administrator’s role
shall terminate upon the conclusion of two consecutive quarters in
which OAG deems that MVP is in compliance with the terms of this

Assurance.

39. Adverse Determination Notification:

a.

b.

When making adverse benefits determinations, MVP, and entities
administering behavioral health benefits on behalf of MVP, must
notify the member and provider in accordance with New York Public
Health Law § 4903 and New York Insurance Law § 4903. Where
practicable, such written notification shall be transmitted
electronically, in a manner and in a form agreed upon by MVP and the
provider(s). In addition, MVP shall provide: (i) contact information
for the Behavioral Health Advocates (who are described below in
Paragraph 40), with a notation that the Advocates can provide
information about facilities and/or providers able to provide alternative
services to the member; and (ii) the address of an online portal
containing the medical necessity criteria used, if any, in making the
adverse determination, and notice of the availability of a copy of such
criteria, free of charge, upon request.

Adverse determination letters will: (i) reflect the application of
medical necessity criteria applicable to the requested level of care; (ii)

provide the reason(s) for the adverse determination, including the
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clinical rationale; (iii) contain member-specific facts linked to the
reason(s) for denial and an explanation as to why the criteria are not
met; (iv) contain clear, specific information about how to initiate
standard and expedited appeals and a description of what, if any,
additional necessary information must be provided to, or obtained by,
MVP to render a decision on the appeal; and (v) be reviewed for
accuracy by the individual who authorized the adverse determination

prior to distribution to members and providers.

40. Behavioral Health Advocates: MVP will designate a minimum of three (3)

full-time employees to serve as Behavioral Health Advocates, each of whom will spend
all necessary time on services related to behavioral health advocacy, as set forth below:
a. The Advocates, who may be employees of MVP or an entity that

administers behavioral health benefits on behalf of MVP, will provide
information and assistance to members with behavioral health
complaints and appeals. Each member whose claim or request for
coverage for behavioral health services is denied will be assigned an
Advocate. Upon any denial of coverage for behavioral health services,
upon request, MVP will provide to the member and provider the name
of the assigned Advocate, who will be accessible to both the member
and the provider and will supply them with assistance and detailed,
accurate and current information regarding Utilization Review
determinations and processes, medical necessity criteria, and appeals,

as well as alternative treatment options for the member in the
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member’s area. MVP will also provide the OAG with the names of all
Advocates and the members for whom each is responsible, upon
request.

. As set forth above in Paragraph 38(f), on a quarterly basis, MVP will
provide the OAG with data regarding the utilization of Behavioral
Health Advocates, in particular, daily/weekly call volume and case
load (for each Advocate). If, based on its review of such data, the
OAG determines that the number of Advocates or the time spent by
Advocates on services related to behavioral health advocacy is
insufficient, MVP shall increase the time spent by Advocates on
services related to behavioral health advocacy or designate additional
Advocates.

Nothing in this Assurance shall be interpreted to prevent any
Behavioral Health Advocate from engaging in other work activities so
long as all members who have requested assistance from a Behavioral
Health Advocate have been provided assistance within the scope of

this Paragraph.

Internal Appeals: MVP will offer members the assistance of Behavioral

Health Advocates (described above) in internal appeals. MVP will review all behavioral

health cases that have exhausted internal appeals and retain the ability to overrule internal

appeal decisions of any entity that administers behavioral health benefits on behalf of

MVP. MVP will continue coverage of treatment pending the completion of internal
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42. External Appeals: To facilitate MVVP members’ timely submission of

external appeals, in particular expedited appeals:

a. When MVP or any entity acting on its behalf renders an adverse

C.

determination of a request for coverage of behavioral health services,
such determination will be eligible for expedited external review, if it
meets the criteria under New York Insurance Law Section 4914(b)(3)
or New York Public Health Law Section 4914(2)(c), i.e., if the
member’s provider states that a delay in providing the services would
pose an imminent or serious threat to the health of the member.
When a member is eligible for expedited external appeal, as set forth
in subpart (a) of this Paragraph, MVP will provide clear and
conspicuous instructions, to the member and provider, orally and in
writing, regarding external appeal options, including expedited
appeals.

A provider may file an external appeal (whether standard or expedited)
on behalf of a member for a prospective, concurrent, or retrospective

denial of coverage for behavioral health services.

43. Residential Treatment: MVP will cover medically necessary residential

treatment for behavioral health conditions in commercial health insurance products. As

described in MVP’s medical necessity criteria, residential treatment facilities provide 24-

hour per day/7-day per week treatment and supervision to individuals with severe and

persistent psychiatric disorders. Such facilities typically provide therapeutic intervention

and specialized programming in a controlled environment with a high degree of
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supervision and structure, in the context of a comprehensive, multidisciplinary and
individualized treatment plan, with regular physician visits.

44, Training: MVP will provide training to all Utilization Review and
customer relations staff regarding the requirements of Timothy’s Law, New York
Insurance Law provisions regarding substance use and eating disorder treatment, the
Federal Parity Act, proper application of medical necessity criteria, and appeals
processes. MVP will provide a copy of such training materials to the Compliance
Administrator and the OAG for approval before dissemination.

45, Complaints: For a three (3)-year period, MVP will provide the OAG with
a quarterly summary of member and provider complaints regarding behavioral health
coverage. Upon OAG request, MVP will provide copies of individual complaints. If,
pursuant to the provisions of Paragraph 38(h) above, the Compliance Administrator
ceases to function prior to the expiration of a three (3)-year period after the Effective
Date, MVP’s obligation to provide complaint summaries to the OAG will cease at the
same time.

46. Disclosures: MVP will provide to members, in clear and conspicuous
language, in member handbooks, certificates of coverage, subscriber contracts, and/or
where otherwise appropriate, disclosures regarding behavioral health coverage, as set
forth in Exhibit B.

47.  Annual Compliance Report: For each of the three (3) years following the

Effective Date, MVP will file an annual report with the Compliance Administrator and
the OAG, certifying compliance with the terms of this Assurance and outlining how its

plans comply with Timothy’s Law, New York Insurance Law provisions regarding
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substance use and eating disorder treatment, and the Federal Parity Act. Such reports
shall include the information set forth in Exhibit C. If, pursuant to the provisions of
Paragraph 38(h) above, the Compliance Administrator ceases to function prior to the
expiration of a three (3)-year period after the Effective Date, MVP’s obligation to provide

Annual Compliance Reports to the OAG will cease at the same time.
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V. RETROSPECTIVE RELIEF

48.  Within ninety (90) days of the Effective Date, MVP will implement the
following remedial measures:

49. Independent Review of Medical Necessity Denials: For the period from

January 1, 2011, through the Effective Date, where MVP denied a member or provider’s
request or claim for behavioral health treatment on the grounds of lack of medical
necessity (other than denials covered under Paragraph 50 below), and the member
subsequently incurred out-of-pocket costs for such treatment, but the member did not file
an external appeal with respect to such request or claim:

a. MVP will offer such members the opportunity to appeal the denial to
an independent entity, designated by MVP and approved by the OAG,
which will decide whether the treatment was medically necessary.

b. MVP will provide a notice letter to such members informing them of
their right to an independent appeal, in the form attached as Exhibit D.
The OAG and MVP will agree on the form of the appeal application,
which will be provided to such members along with the notice letter.
These members will have four (4) months from the date of receipt of
the notice letter and application to complete and return the application.

c. If such member files an appeal under this Paragraph, and the
independent entity determines that the treatment was medically
necessary, MVP will reimburse that member the amount payable by

MVP for such services, subject to applicable cost-sharing.
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d.

f.

50.

“Lack of medical necessity,” as used in this Paragraph, shall mean a
request or claim for treatment denied due to lack of medical necessity,
lack of clinical information, or lack of preauthorization, where the
request for preauthorization was submitted by a credentialed provider
for the actual date and services provided.

MVP Behavioral Health Advocates, described above in Paragraph 40,
will be available to assist members with the appeal process described
in this Paragraph, in addition to the Advocates’ other duties.

MVP will bear the costs of the notice and appeals process.

Residential Treatment Reimbursement: For the period from January 1,

2011, through the Effective Date, where MVP denied a member or provider’s request or

claim for residential treatment for behavioral health services on the grounds that

residential treatment was not a covered service, and the member subsequently incurred

out-of-pocket costs for such treatment, or where an MVVP member obtained residential

treatment services for behavioral health treatment purposes, and the member incurred

out-of-pocket costs for such treatment but did not submit a claim to MVP for coverage of

such services (“Residential Treatment Recipients”), MVP will reimburse such members

as follows:

a. MVP will provide a notice letter to certain members, including

Residential Treatment Recipients, giving them the opportunity to
submit information regarding any behavioral health treatment that
resulted in out-of-pocket costs for residential treatment services during

the period specified in this Paragraph, including those requests or
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claims that were subsequently denied. The OAG and MVP will agree
on the types of members who will receive such notice, to include, at a
minimum, members who filed requests or claims for residential
treatment and/or partial hospitalization services. Residential
Treatment Recipients will have four (4) months from the date of
receipt of this letter to submit all relevant information.
MVP Behavioral Health Advocates, described above in Paragraph 40,
will be available to assist Residential Treatment Recipients with the
appeal process described in this Paragraph, in addition to the
Advocates’ other duties.
MVP will reimburse Residential Treatment Recipients the amount
payable by comparable third-party payers for such services, subject to
applicable cost sharing, for residential treatment incurred during the
period of time contemplated in this Paragraph, subject to the
Residential Treatment Reimbursement Cap as defined in section (e).
MVP will bear the costs of the notice and appeals process.
The total funds available to MVVP members under this Paragraph shall
be $1,500,000 (the “Residential Treatment Reimbursement Cap”) and
shall be distributed to Residential Treatment Recipients as follows:

I.  If the total amount of money to be paid according to section (c) of

this Paragraph is equal to, or less than, the Residential Treatment
Reimbursement Cap, then each Residential Treatment Recipient

shall receive reimbursement in the amount paid by comparable

27 of 33





third-party payers for such services, subject to applicable cost
sharing; and

ii.  If, however, the total amount of money to be paid according to
section (c) of this Paragraph exceeds the Residential Treatment
Reimbursement Cap, then each Residential Treatment Recipient
shall receive a pro rata reimbursement based on the amount paid
by comparable third-party payers for such services, subject to

applicable cost sharing.

VI. PENALTIES

51.  Within sixty (60) days of the Effective Date, MVP shall pay $300,000 to
the OAG as a civil penalty, in lieu of any other action which could be taken by the OAG

in consequence of the foregoing.

VIil. MISCELLANEQOUS

Compliance

52. MVP shall submit to the OAG, within ninety (90) days of the completion
of the activities and restitution set forth in Paragraphs 33 through 50 above, a letter
certifying and setting forth its compliance with this Assurance.

MVP’s Representations

53.  The OAG has agreed to the terms of this Assurance based on, among other
things, the representations made to the OAG by MVP and its counsel and the OAG’s own
factual investigation as set forth in the above Findings. To the extent that any material

representations are later found to be inaccurate or misleading, this Assurance is voidable
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by the OAG in its sole discretion.
Communications
54, All communications, reports, correspondence, and payments that MVP
submits to the OAG concerning this Assurance or any related issues is to be sent to the
attention of the person identified below:
Michael D. Reisman, Esq.
Assistant Attorney General
Health Care Bureau
Office of the New York Attorney General
120 Broadway
New York, New York 10271
Michael.reisman@ag.ny.gov
55. Receipt by the OAG of materials referenced in this Assurance, with or
without comment, shall not be deemed or construed as approval by the OAG of any of
the materials, and MVP shall not make any representations to the contrary.
56.  All notices, correspondence, and requests to MVP shall be directed as
follows:
Justin B. Carangelo, Esq.
Acting Deputy General Counsel
MVP Health Care
625 State Street
Schenectady, New York 12305
JCarangelo@mvphealthcare.com
Valid Grounds and Waiver
57.  MVP hereby accepts the terms and conditions of this Assurance and
waives any rights to challenge it in a proceeding under Article 78 of the Civil Practice
Law and Rules or in any other action or proceeding.

No Deprivation of the Public’s Rights

58. Nothing herein shall be construed to deprive any member or other person
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or entity of any private right under law or equity.
No Blanket Approval by the Attorney General of MVP’s Practices

59.  Acceptance of this Assurance by the OAG shall not be deemed or
construed as approval by the OAG of any of MVP’s acts or practices, or those of its
agents or assigns, and none of them shall make any representation to the contrary.

Monitoring by the OAG

60. To the extent not already provided under this Assurance, MVP shall, upon
request by the OAG, provide all documentation and information necessary for the OAG
to verify compliance with this Assurance. This Assurance does not in any way limit the
OAG’s right to obtain, by subpoena or by any other means permitted by law, documents,
testimony, or other information.

No Limitation on the Attorney General’s Authority

61. Nothing in this Assurance in any way limits the OAG’s ability to
investigate or take other action with respect to any non-compliance at any time by MVP
with respect to this Assurance, or MVP’s noncompliance with any applicable law with
respect to any matters.

No Undercutting of Assurance

62. MVP shall not take any action or make any statement denying, directly or
indirectly, the propriety of this Assurance or expressing the view that this Assurance is
without factual basis. Nothing in this paragraph affects MVP’s (a) testimonial
obligations or (b) right to take legal or factual positions in defense of litigation or other

legal proceedings to which the OAG is not a party.
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Governing Law; Effect of Violation of Assurance of Discontinuance

63. Under Executive Law Section 63(15), evidence of a violation of this
Assurance shall constitute prima facie proof of a violation of the applicable law in any
action or proceeding thereafter commenced by the OAG.

64. This Assurance shall be governed by the laws of the State of New York
without regard to any conflict of laws principles.

65. If a court of competent jurisdiction determines that MVP has breached this
Assurance, MVP shall pay to the OAG the cost, if any, of such determination and of
enforcing this Assurance, including, without limitation, legal fees, expenses, and court
costs.

No Presumption Against Drafter; Effect of any Invalid Provision

66. None of the parties shall be considered to be the drafter of this Assurance
or any provision for the purpose of any statute, case law, or rule of interpretation or
construction that would or might cause any provision to be construed against the drafter
hereof. This Assurance was drafted with substantial input by all parties and their counsel,
and no reliance was placed on any representation other than those contained in this
Assurance.

67. In the event that any one or more of the provisions contained in this
Assurance shall for any reason be held to be invalid, illegal, or unenforceable in any
respect, in the sole discretion of the OAG such invalidity, illegality, or unenforceability
shall not affect any other provision of this Assurance.

Entire Agreement; Amendment

68. No representation, inducement, promise, understanding, condition, or
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warranty not set forth in this Assurance has been made to or relied upon by MVP in
agreeing to this Assurance.

69.  This Assurance contains an entire, complete, and integrated statement of
each and every term and provision agreed to by and among the parties, and the Assurance
is not subject to any condition not provided for herein. This Assurance supersedes any
prior agreements or understandings, whether written or oral, between and among the
OAG and MVP regarding the subject matter of this Assurance.

70.  This Assurance may not be amended or modified except in an instrument
in writing signed on behalf of all the parties to this Assurance.

71.  The division of this Assurance into sections and subsections and the use of
captions and headings in connection herewith are solely for convenience and shall have
no legal effect in construing the provisions of this Assurance.

Binding Effect

72.  This Assurance is binding on and inures to the benefit of the parties to this
Assurance and their respective successors and assigns, provided that no party, other than
the OAG, may assign, delegate, or otherwise transfer any of its rights or obligations
under this Assurance without prior written consent of the OAG.

Effective Date

73.  This Assurance is effective on the date that it is signed by the Attorney

General or his authorized representative (the “Effective Date”), and the document may be

executed in counterparts, which shall all be deemed an original for all purposes.
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AGREED TO BY THE PARTIES:

Dated: Schenectady, New York MYVP Health Care, Inc.
March ,2014 By: /\J@M V%Mé/f
DENISE GONICK

President and Chief Executive Officer

Dated: New York, New York ERIC T. SCHNEIDERMAN
y Attorney General of the State of New York
March / 7.2014
LISA LANDAU
Health Care Bureau Chief

MICHAEL D.REISMAN
Assistant Attorney General
Health Care Bureau
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Exhibit A

Protocol for Collecting Information for Medical Necessity Determinations

In making medical necessity determinations regarding requests for coverage of
behavioral health treatment, MVVP will:

1. Attempt to obtain from members and providers all information necessary
for determining whether a request for coverage of treatment meets the medical necessity
for the particular level of care at issue. Such information will, at a minimum, and where
appropriate, include: diagnosis; symptoms; treatment goals; and risks to the member from
not continuing treatment.

2. Inform the member and provider, in writing, and where practicable, orally,
of the specific information needed for making the medical necessity determination, the
time frame to provide the information, and acceptable methods of submission.

3. Make available to the member and provider, upon request, a copy of
MVP’s medical necessity criteria for the level of care at issue.

4. In a case in which MVP determines that it lacks sufficient information to
make a medical necessity determination, MVP will make reasonable efforts to obtain
such information from the member and/or provider within the applicable statutory time
frames for rendering decisions, including at least one attempt in writing and at least one

attempt telephonically.





Exhibit B
Disclosures

MVP will make the following disclosures in member handbooks, certificates of
coverage, subscriber contracts, and/or where otherwise appropriate:

1. MVP provides broad-based coverage for the diagnosis and treatment of
behavioral health conditions, equal to the coverage provided for other health conditions.
Behavioral health conditions include mental health and substance abuse disorders.

2. MVP provides, subject to medical necessity, unlimited benefits for
inpatient and outpatient behavioral health care, as well as for residential treatment for
behavioral health conditions, except for family counseling services, which may be capped
at 20 visits per year.

3. For MVP members’ outpatient behavioral health visits to psychologists,
social workers, and nurse practitioners, MVP applies the member’s primary care cost-
sharing schedule. For outpatient behavioral health visits to psychiatrists, MVP applies
the member’s primary care cost-sharing schedule if the member has elected to designate
his or her psychiatrist as his or her primary care provider, and MVP has approved that
designation according to plan documents and procedures.

4. The utilization review conducted by MVP for each request or claim for
behavioral health benefits is comparable to, and applied no more stringently than, the
utilization review conducted by MVP for each request or claim for similar
medical/surgical benefits.

5. Any annual or lifetime limits on behavioral health benefits for MVP

benefit plans are no stricter than such limits on medical/surgical benefits.





6. MVP does not apply any cost-sharing requirements that are applicable
only to behavioral health benefits.

7. MVP does not apply any treatment limitations that are applicable only to
behavioral health benefits, except for family counseling services, which may be capped at
20 visits per year.

8. The criteria for medical necessity determinations made by MVP regarding
behavioral health benefits are made available: (i) on a website accessible by MVP
members and providers; and (ii) upon request, to any current or potential participant,
beneficiary, or contracting provider.

9. Where an MVP benefit plan covers medical/surgical benefits provided by
out-of-network providers, the benefit plan covers behavioral health benefits provided by
out-of-network providers.

10.  Where an MVVP member’s benefit plan has a deductible, MVP charges a
single deductible for all benefits, whether services rendered are for medical/surgical or
behavioral health conditions, with the exception that MVP charges a separate deductible
for prescription drugs.

11. MVP offers its members the services of Behavioral Health Advocates,
who are trained to assist MVVP members in accessing their behavioral health benefits, by
supplying them detailed, accurate, and current information regarding: treatment options
in the member’s area; utilization review determinations and processes; medical necessity

criteria; and appeals.





Exhibit C

Compliance Report

MVP will include in its annual Compliance Report evidence of the following:

1. MVP provides broad-based coverage for the diagnosis and treatment of
behavioral health conditions, equal to the coverage provided for other health conditions.
Behavioral health conditions include mental health and substance abuse disorders.

2. MVP provides, subject to medical necessity, unlimited benefits for
inpatient and outpatient behavioral health care, as well as for residential treatment for
behavioral health conditions, except for family counseling services, which may be capped
at 20 visits per year.

3. For MVP members’ outpatient behavioral health visits to psychologists,
social workers, and nurse practitioners, MVP applies the member’s primary care cost-
sharing schedule. For outpatient behavioral health visits to psychiatrists, MVP applies
the member’s primary care cost-sharing schedule if the member has elected to designate
his or her psychiatrist as his or her primary care provider, and MVP has approved that
designation according to plan documents and procedures.

4. The utilization review conducted by MVP for each request or claim for
behavioral health benefits is comparable to, and applied no more stringently than, the
utilization review conducted by MVP for each request or claim for similar
medical/surgical benefits.

5. Any annual or lifetime limits on behavioral health benefits for MVP

benefit plans are no stricter than such limits on medical/surgical benefits.





6. MVP does not apply any cost-sharing requirements that are applicable
only to behavioral health benefits.

7. MVP does not apply any treatment limitations that are applicable only to
behavioral health benefits, except for family counseling services, which may be capped at
20 visits per year.

8. The criteria for medical necessity determinations made by MVP regarding
behavioral health benefits are made available: (i) on a website accessible by MVP
members and providers; and (ii) upon request, to any current or potential participant,
beneficiary, or contracting provider.

9. Where an MVP benefit plan covers medical/surgical benefits provided by
out-of-network providers, the benefit plan covers behavioral health benefits provided by
out-of-network providers.

10.  Where an MVVP member’s benefit plan has a deductible, MVP charges a
single deductible for all benefits, whether services rendered are for medical/surgical or
behavioral health conditions, with the exception that MVP charges a separate deductible

for prescription drugs.





Exhibit D

[Residential Treatment Denial Letter]

[MVP Letterhead]

[date]
Dear Member:

As the result of an investigation by the Health Care Bureau of the New York State
Office of the Attorney General (OAG), it has come to our attention that (1) MVP has
denied your request(s) or claim(s) for behavioral health treatment on the grounds that
residential treatment was not a covered benefit, or (2) MVP has determined that you are a
member who may have opted not to submit a claim for coverage of residential treatment
services because such treatment was not a covered benefit.

As a result of a settlement with the OAG, this letter is to inform you that
MVP has agreed to retroactively cover medically necessary residential treatment
services provided for behavioral health purposes between January 1, 2011 through
the date of this letter. The retroactive coverage will address two groups of claims, as
follows:

First, MVVP will be submitting all previously submitted, but denied, claims to a
third-party, independent reviewer. If you possess any documentation to support your
initial claim(s), please submit such documents to MVP, along with the enclosed claim
appeal form, so that such information may be considered by the third-party, independent
reviewer.

Second, for members who opted not to submit a claim for residential treatment
services provided during the above time period, you may submit such claims at this time
by following the instructions in the enclosed claim appeal application.

Both groups of claims will be reviewed by the third-party, independent reviewer
for a medical necessity determination. Where the third-party, independent reviewer
determines that the resident treatment was medically necessary, MVP will reimburse you
in accordance with the terms of your policy’s certificate of coverage in place at the time
of service, subject to a total cap of claim payments for all retroactive coverage by MVP
of $1,500,000. Please note that the determination of the independent entity shall be final
and no appeal rights will be provided to either the member or MVP following the
independent entity’s determination.

Enclosed please find [an explanation of benefits form, along with] an appeal
application. If you wish to pursue the appeal, please complete and return the application,
with all necessary documentation, within four (4) months from the date you received this





letter.

If you have any concerns regarding the appeal process, you may also contact the
OAG’s Health Care Bureau for assistance by phone at (800) 428-9071 or by writing to:

NYS Office of the Attorney General

Health Care Bureau
The Capital, Albany, N.Y. 12224-0341

Very Truly,





[MVP Letterhead]
[Medical Necessity Denial Letter]

[date]
Dear Member:

As the result of an investigation by the Health Care Bureau of the New York State
Office of the Attorney General (OAG), it has come to our attention that MVP has denied
your request(s) or claim(s) for behavioral health treatment for services provided between
January 1, 2011 through the date of this letter on the grounds that the treatment was not
medically necessary, and that MVP’s denial letters may have insufficiently notified you
of the reasons for MVVP’s denial.

As a result of a settlement with the OAG, this letter is to inform you that
MVP has agreed to allow members an independent appeal of denials of certain
requests and claims. If, for behavioral health services provided between January 1,
2011 through the date of this letter, you have not already filed an external appeal of
a request or claim that was denied on the grounds that treatment was not medically
necessary, you may appeal, at this time, that denial to a third-party, independent
reviewer, which will decide whether the treatment was medically necessary.

If the independent entity determines that the treatment was medically necessary,
MVP will reimburse you in accordance with the terms of your policy’s certificate of
coverage in place at the time of service. The determination of the independent entity
shall be final and no appeal rights shall be provided to either the member or MVP
following the independent entity’s determination.

Enclosed please find an explanation of benefits form, along with an appeal
application. If you wish to pursue the appeal, please complete and return the application
within four (4) months from the date you received this letter. If you need assistance in
this process, you may contact an MVP Behavioral Health Advocate at___.

If you have any concerns regarding the appeal process, you may also contact the
OAG’s Health Care Bureau for assistance by phone at (800) 428-9071 or by writing to:

NYS Office of the Attorney General

Health Care Bureau
The Capital, Albany, N.Y. 12224-0341

Very Truly,
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ATTORNEY GENERAL OF THE STATE OF NEW YORK

In the Matter of
ValueOptions, Inc.

Assurance No.: 14-176

ASSURANCE OF DISCONTINUANCE
UNDER EXECUTIVE LAW
SECTION 63, SUBDIVISION 15

Pursuant to the provisions of Section 63(12) of the Executive Law and Article 22-
A of the General Business Law, Eric T. Schneiderman, Attorney General of the State of
New York, caused an inquiry to be made into certain business practices of ValueOptions,
Inc. (“ValueOptions™), relating to its administration of behavioral health benefits. Based
upon that inquiry, the Office of the Attorney General (“the OAG”) has made the

following findings, and ValueOptions has agreed to modify its practices and comply with

the following provisions of this Assurance of Discontinuance (“Assurance”).

I. BACKGROUND

1. ValueOptions, a for-profit corporation, administers behavioral health
benefits for health benefit plans and insurance companies. ValueOptions’ principal
offices are located at 240 Corporate Boulevard, Norfolk, Virginia 23502. ValueOptions
merged with Beacon Health Strategies on December 23, 2014, and is now Beacon Health
Options. ValueOptions agrees that its merger does not alter its obligations under this
Assurance and any respective successors and assigns are bound herein as set forth in

Paragraph 99 below.
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2. In the regular course of business, ValueOptions, a managed behavioral
health care organization (“MBHQO”), administers behavioral health benefits for
approximately 2.7 million New Yorkers in fully funded or state and local governmental
health plans, who include members of the following health plans: MVP Health Care, Inc.
(“MVP”), EmblemHealth, Inc. (“Emblem,” which includes Group Health Incorporated
(“GHI”) and Health Insurance Plan of Greater New York (“HIP’")), Oscar Insurance
Corporation (“Oscar”) (as of January 1, 2014), and the Empire Plan (as of January 1,
2014), the health benefit plan for New York State and certain local governmental
employees. In 2013, ValueOptions had revenues of approximately $1.3 billion
nationally, and $95 million for its fully insured Emblem and MVP business.

3. MVP and Emblem entered into separate Assurance of Discontinuance
agreements with the OAG, effective March 19, 2014, Assurance No. 14-006 (“MVP

AOD?”), and July 3, 2014, Assurance No. 14-031 (“Emblem AOD”), respectively.

1. THE OAG’S INVESTIGATION AND FINDINGS

4, The Health Care Bureau of the OAG conducted an investigation into
ValueOptions” administration of behavioral health benefits following the receipt of
dozens of consumer complaints alleging that VValueOptions had improperly denied
coverage for behavioral health services. In this Assurance, “behavioral health services”

will refer to both mental health and substance use disorder services.
The Need for Adequate Coverage of Behavioral Health Treatment

5. Mental and emotional well-being is essential to overall health. Every
year, almost one in four New Yorkers has symptoms of a mental disorder. Moreover, in

any year, one in ten adults and children experience mental health challenges serious
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enough to affect functioning in work, family, and school life. Lack of access to
treatment, which can be caused by health plans’ coverage denials, can have serious
consequences for consumers, resulting in interrupted treatment, more serious illness, and
even death.

6. Mental illness is the leading illness-related cause of disability, a major
cause of death (via suicide), and a driver of school failure, poor overall health,
incarceration and homelessness.

7. For example, in any given year, one in ten individuals has a diagnosable
mood disorder, such as major depression. Three to four percent of women will have an
eating disorder, such as anorexia nervosa or bulimia nervosa, at some point in their lives.
Individuals with anorexia have a level of mortality up to 18 times greater than the
average population without anorexia, the highest mortality rate of any mental illness.

8. The failure of health plans and MBHOs to reimburse members adequately
for behavioral health costs, including those for substance abuse treatment, means that
plan members who need treatment may not be getting the treatment recommended by
their providers. In any given year, 11% of New Yorkers (1.8 million people) have a
substance use disorder, but only 11% of these individuals receive any treatment for their
condition. In contrast, more than 70% of individuals with hypertension and diabetes

receive treatment for those conditions.

ValueOptions’ Administration of Behavioral Health Benefits

9. Health plans provide inpatient and outpatient benefits for medical/surgical
and behavioral health conditions. Several New York health plans — including MVP,

Emblem, Oscar and Empire Plan — subcontract administration of their members’
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behavioral health benefits to ValueOptions. These health plans typically pay
ValueOptions a fixed fee per member, per month, for ValueOptions to administer
behavioral health benefits for their members. Despite the passage of both federal and
state laws requiring that plans provide behavioral health coverage “on par” with
medical/surgical coverage, most of these health plans — in particular, MVVP and Emblem —
have not been comparing behavioral health claims approvals and denials with those in the
medical/surgical realm.

10.  Access to adequate behavioral health care appears to be an issue for health
plan members whose benefits are administered by ValueOptions. ValueOptions does not
regularly report penetration rate, an important metric that shows the percentage of
members accessing behavioral health benefits, to its health plan clients. For some of
ValueOptions’ contracting health plans, spending on behavioral health benefits has
decreased since they outsourced administration of behavioral health benefits to
ValueOptions. In particular, Emblem’s overall spending on behavioral health care (not
including prescription drugs) has declined precipitously from 2011 to 2013, from 3.6% of
spending on health care claims to 2.6%. Similarly, of MVP’s overall spending on all
health claims, approximately 2.6% is directed to behavioral health care, and its payments
to ValueOptions for behavioral health benefits management declined more than 20%
from 2011 to 2012. In contrast, behavioral health care, including prescription drugs,
accounts for approximately 7.3% of all health spending in the U.S. These data suggest

that VValueOptions may not be sufficiently covering behavioral health treatment.

4 of 55





ValueOptions’ Utilization Review of Behavioral Health Benefits

11. Utilization review is the process by which a health plan (or the MBHO
with which it subcontracts) examines plan members’ requests or claims for health care
services to determine whether the services are medically necessary, and thus eligible for
coverage. For services for which preauthorization is required, such as inpatient services,
typically a provider will file a request for authorization with the plan (or MBHO) on
behalf of the member, and the plan (or MBHO) will review the request to determine
whether the services are medically necessary under its medical necessity criteria. If the
plan (or MBHO) denies the request, in many cases, the member will not receive the
requested service, and will not file a claim for benefits. On the other hand, where
services have already been provided, a member or provider will typically submit a claim
for benefits, and the plan (or MBHO) will either pay the claim automatically or conduct
utilization review for the claim. In the latter situation, the plan (or MBHO) will
determine whether the services are medically necessary under its medical necessity
criteria.

12. Medically necessary services are those that are reasonable and necessary
for the diagnosis or treatment of illness or injury, or to maintain or improve the
functioning of an individual. If ValueOptions deems the services to satisfy its criteria,
the health plan (or ValueOptions) will pay the claim. If ValueOptions does not deem the
services to satisfy its criteria, it will send the member an adverse determination letter,
which, under New York law, must contain a detailed explanation of the clinical rationale

for the denial and information about the member’s appeals rights.
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13. A member whose request or claim for behavioral health services
ValueOptions denies due to lack of medical necessity (and for certain other reasons) has
the right, under New York law, to file: (i) an internal appeal, which VValueOptions decides
without any involvement or oversight by the contracting health plan; (ii) in some cases, a
second-level, internal appeal, which ValueOptions also decides without any involvement
or oversight by the contracting health plan; and (iii) an external appeal, which is reviewed
by an independent clinician who has no relationship with VValueOptions or the health
plan. ValueOptions, on behalf of the contracting health plan, typically performs
utilization review for all inpatient, partial hospitalization and intensive outpatient
behavioral health claims, and certain outpatient visits.

14, The OAG’s review of consumer complaints, as well as health plans’
utilization review data, indicates that VValueOptions applies more rigorous — and frequent
— utilization review for behavioral health benefits than the contracting plans apply to
medical/surgical benefits. Emblem’s Senior Director of Behavioral Health described
ValueOptions’ approach to utilization review for behavioral health benefits as
“aggressive.”

15. From January 2011 through mid-2013, 18% of the reviews ValueOptions
conducted for requests for behavioral health treatment coverage for Emblem members
(for example, requests for preauthorization) resulted in denials, encompassing more than
7,500 denied requests. After many of these denials, the member did not receive the
requested care, and did not file a claim for benefits. In contrast, Emblem’s

medical/surgical reviews resulted in denials only 11% of the time.
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16.  Additionally, during the same period, ValueOptions denied 22% of
behavioral health claims submitted by Emblem members (where services were already
provided), whereas Emblem denied only 13% of medical/surgical claims submitted
during that period. ValueOptions also denied 38% of all substance abuse treatment
claims by Emblem members during that time. From January 2011 through March 2014,
ValueOptions denied at least 15,000 requests or claims of Emblem members for
behavioral health treatment due to its determination that the treatment was not medically
necessary, with billed charges of more than $31,000,000.

17. ValueOptions’ denial rates for more intensive levels of behavioral health
care — such as inpatient treatment — are especially high. From January 2011 through mid-
2013, 26% of VValueOptions’ reviews of Emblem members’ requests for inpatient
psychiatric treatment resulted in adverse decisions, totaling approximately 4,000 denied
requests. After many of these denials, the member did not receive the requested care, and
did not file a claim for benefits. Additionally, ValueOptions denied 36% of Emblem
members’ claims for inpatient psychiatric treatment, totaling more than 2,500 denied
claims. In the same period, 39% of ValueOptions’ reviews of Emblem members’
requests for inpatient substance abuse rehabilitation coverage (e.g., preauthorization
requests) resulted in adverse decisions, totaling more than 2,300 denied requests, and
ValueOptions denied 41% of Emblem members’ claims for already-received services for
that level of care, totaling almost 2,000 denied claims.

18. In contrast, ValueOptions’ contracting health plans conduct utilization
review for medical/surgical benefits in a more lenient manner. For example, from 2011

through 2013, only 20% of Emblem’s reviews for inpatient medical/surgical treatment
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resulted in denials, and only 29% of inpatient medical/surgical claims were denied by
Emblem.

19. Similarly, ValueOptions’ review of MVVP members’ behavioral health
benefits has been more stringent than MVP’s review of its members’ medical/surgical
claims. From 2011 through 2013, although behavioral health benefits comprised less
than 3% of overall benefits paid by MVP, claims for behavioral health benefits comprised
14% of all reviews for claims for health care services. ValueOptions made adverse
determinations in 21% of the behavioral health reviews it performed for MVP members,
while MVP made adverse determinations in only 15% of the medical/surgical reviews it
performed.

20. Over the last three years, ValueOptions has denied almost 40,000 of MVP
members’ claims for mental health treatment and an additional 11,000 of MVVP members’
claims for substance use disorder treatment. These numbers include medical necessity
denials (which include denials for lack of clinical information and lack of
preauthorization) and administrative denials. (An administrative denial is a denial based
on a defect in the request or claim, e.g., incomplete claim form, lack of member or
provider eligibility, provider contract limitation, or lack of out-of-network benefit, etc.)
In particular, over the last three years, ValueOptions has denied 39% of MVP members’
claims for inpatient psychiatric treatment, totaling more than 1,200 denied claims. Over
the same period, ValueOptions denied 47% of MVVP members’ claims for inpatient
substance use disorder treatment, totaling almost 900 denied claims. In contrast, MVP
denied less than 18% of its members’ inpatient medical/surgical claims during the same

period.
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21. Not only does ValueOptions apply more stringent utilization review to
behavioral health benefits than the contracting health plans do to medical/surgical
benefits, it appears on some occasions to apply medical necessity criteria incorrectly
when it reviews behavioral health-related requests and claims. For example, even though
substance abuse rehabilitation is not an acute level of care, in denying requests for
coverage of rehabilitation, ValueOptions classifies it as acute care, and in certain cases,
ValueOptions has denied requests for coverage of substance abuse rehabilitation on the
grounds that the member was not experiencing “life-threatening withdrawal,” which is
not a requirement for such treatment. In fact, individuals who are suffering from life-
threatening withdrawal require a more intensive level of care than rehabilitation, such as
medically managed inpatient detoxification. For example, in a case in which an MVP
member, who was addicted to heroin and prescription painkillers, requested coverage for
inpatient substance use disorder rehabilitation treatment, VValueOptions rejected the
claim, stating that the member did not have withdrawal symptoms, which is not a
criterion for the level of care requested.

22.  Although ValueOptions’ medical necessity criteria do not contain any
“fail first” requirements, in some cases, it has denied requests for coverage of substance
abuse rehabilitation treatment through application of “fail first” requirements. For
example, ValueOptions denied a request for coverage of substance abuse rehabilitation
because the member had not recently failed an outpatient program. This requirement
places yet another obstacle in front of members who, suffering from addiction, may have
a small window of opportunity to access treatment and embark on the path to recovery.

Emblem’s own doctors, however, have stated that a member’s lack of an attempt at an
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outpatient mode of care is not a reason to deny an inpatient stay. Emblem does not apply
such a “fail first” requirement to medical/surgical benefits.

23. Persons with mental health and substance use disorders comprise a
vulnerable population, and may be reluctant to seek care. Frequent and time-consuming
utilization review may pose obstacles preventing them from accessing or completing
treatment. Moreover, when ValueOptions approves more intensive levels of care, such as
inpatient or partial hospitalization treatment, it will often approve just a few days or visits
at a time, requiring members and providers to focus on health coverage rather than
treatment. Additionally, in some cases in which ValueOptions has approved a certain
number of inpatient days or outpatient visits, it has denied requests for authorization of
additional days or visits until claims for all previously authorized days or visits have been
exhausted — which may take days or weeks. This also has the effect of interrupting
treatment, because the member must wait for ValueOptions to authorize additional care.

24.  The utilization review that ValueOptions conducts for behavioral health
claims is often intensive and frequent, and providers and members must spend a great
deal of time justifying each day or visit. For example, a 14-year old MVP member with
an eating disorder was receiving partial hospitalization treatment for her illness, until
ValueOptions denied additional days of treatment. As a result, the member had to
interrupt treatment while an appeal was lodged on her behalf, exacerbating the symptoms
of her illness, and causing her and her family extreme emotional stress. Additionally,
although it is not possible to complete substance abuse rehabilitation treatment in one
day, in some cases, ValueOptions authorizes one day of inpatient substance abuse

rehabilitation treatment at a time.
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25. Until recently, ValueOptions, at Empire Plan’s direction, required
providers of outpatient behavioral health treatment to Empire Plan members to submit
“outpatient treatment reports” after ten sessions, before it would authorize further care.
Further, ValueOptions required behavioral health providers — even at the outpatient level
— to submit treatment and discharge plans, denying coverage if providers failed to do so.
For example, ValueOptions required the providers of outpatient behavioral health
services to Empire Plan members to submit treatment plans to VValueOptions after ten
outpatient visits before it would authorize further care. In contrast, health plans such as
Emblem do not typically require medical/surgical providers to develop treatment plans or
to demonstrate discharge planning.

26. From 2011 through 2013, in 42% of behavioral health cases of Emblem
members that went to external appeal, ValueOptions’ denials were reversed, compared
with only a 30% reversal rate in medical/surgical cases. After Emblem directed its staff
to review behavioral health cases before they went to external appeal, to determine
whether the denials were correct, Emblem subsequently reversed the denials in almost
20% of the cases it reviewed. In 2011 and 2012, more than 2,300 MVP members were
eligible to file external appeals of MVP’s denials of coverage for behavioral health
benefits. That is more than twice the number of MVVP members eligible to file appeals of
medical/surgical denials (1,112). Fewer than 80 of the MVVP members eligible for
appeals of behavioral health denials — less than 3% of those eligible —actually filed

external appeals. MVP’s decisions have been overturned in 40% of those cases.
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The Outpatient Outlier Model

27. ValueOptions applied a utilization review tool for outpatient behavioral
health benefits known as the Outpatient Outlier Model, under which a certain number of
member outpatient psychotherapy visits triggers a special form of intensive utilization
review whereby additional treatments are more deeply scrutinized, and may be denied.
For example, after a member with major depression — a chronic, often life-long,
biologically based illness — submitted claims for a certain number of psychotherapy
visits, ValueOptions placed that member in the Outpatient Outlier Model, with the
expectation that the member will soon terminate treatment. The thresholds are based
only on ValueOptions’ past claims paid data, not on clinical evidence or research
regarding length of treatment for particular mental health conditions.

28. Once ValueOptions places a member in the Outpatient Outlier Model, it
requested further information from the member’s provider before it would authorize
further coverage. ValueOptions has in some cases also recommended a lower frequency
of visits as a strategy of working towards treatment termination, even though it cannot
point to any literature or evidence supportive of session frequency as a treatment variable.

29.  The thresholds in ValueOptions’ Outpatient Outlier Model are inconsistent
across different members’ health plans, depending on the plan design. For example, for
GHI members, ValueOptions requires prior approval for the first session of outpatient
substance abuse treatment, and another approval prior to the eleventh session of such
treatment, whereas other plans have varying thresholds. Additionally, ValueOptions has
failed to perform analyses supporting the Outpatient Outlier Model that are required by

its own policies, which calls into question the integrity of the model. For example, the
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Outpatient Outlier Model policy requires ValueOptions to, on an annual basis: perform
an evaluation of population-based utilization and clinical data to determine a set of
specific types of potential outlier cases; provide the rationale for inclusion in the outlier
program, reporting micromanagement strategies and specific interventions to be
followed; and reevaluate the designated national outlier types and the results of the
specialized interventions and clinical care management process to assure that the
interventions initiated continue to be clinically appropriate. ValueOptions has never
taken any of these actions.

30.  ValueOptions conducted almost 4,500 reviews of MVVP members’
treatment under the Outpatient Outlier Model from 2011 through 2013, contributing to
the denial of coverage of more than 2,100 sessions of outpatient behavioral health care.

31. MVP and Emblem do not implement a utilization review tool equivalent

to the Outpatient Outlier Model in administering medical/surgical benefits.

Inadequate Denial Letters

32.  ValueOptions’ adverse determination letters denying behavioral health
claims are generic and lack specific detail explaining why coverage was denied for
particular members. The letters also fail to explain adequately the medical necessity
criteria used in making the determinations and why members failed to meet such criteria.
For example, each of the denial letters contain boilerplate language such as:

e “[T]he information indicates the patient has made progress toward treatment goals
and no longer requires the same frequency of treatment.”

e “[T]he review indicates that the treatment plan goals and objectives have been
attained and that the signs and symptoms that brought the patient into the
treatment have been stabilized.”
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e “[T]he review does not indicate the presence of biomedical or psychological
impairment, or the likelihood of relapse requiring treatment at the acute inpatient
hospitalization with 24 hour medical supervision level of care. An appropriate
level of care to the current needs of the patient is intensive outpatient services.”

Without details of the denial or the criteria used in making the determination, members
are without the means to lodge a meaningful appeal of VValueOptions’ denials.

33. Emblem has admitted that, in ValueOptions’ denial letters, “[c]linical
rationales primarily state in general rather than specific terms why the member’s
condition does not meet medical necessity criteria.” Emblem has also admitted that
ValueOptions’ boilerplate denial reasons in the letters are not sufficient and that denial
letters often mischaracterize the level of treatment requested. Such flawed letters call
into question the accuracy of ValueOptions’ adverse decisions. In contrast, letters issued
by MVP and Emblem denying coverage for medical/surgical conditions, are more
detailed.

34. Until at least 2012, ValueOptions did not provide sufficiently detailed
language regarding the reason for its denial of substance abuse treatment requests and
claims. ValueOptions neither cited the medical necessity criteria it used in its denial
letters, nor provided the criteria upon request to members, as it is legally required to do.

35. In its denial letters, ValueOptions recommends a less intensive level of
care for the member. However, in some cases, after the member has subsequently
requested approval for that recommended level of care, ValueOptions has denied the
request as well. ValueOptions reported that in one such case, its reviewers failed to take
note of the company’s own recommendations.

36.  Although substance abuse programs in New York State are required to use

Guidelines for Level of Care Determinations approved by the New York Office of
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Alcoholism and Substance Abuse Services (“OASAS”), ValueOptions uses different
criteria, created by ValueOptions, for determining medical necessity for substance abuse
treatment, which may result in denial of care, since providers are required to use OASAS-

approved criteria.

Lack of Coverage for Residential Treatment for Behavioral Health Conditions

37. Until 2014, MVP and the HIP division of Emblem did not cover
residential treatment for behavioral health conditions, and ValueOptions would therefore
deny requests by these health plans’ members for coverage of such treatment.
Residential treatment is a standard, recommended, evidence-based form of behavioral
health treatment. Offering medication, counseling and structure, residential treatment
facilities for behavioral health disorders provide a critical intermediate level of care
between acute inpatient and outpatient treatment, enabling patients to transition back to
living with their families. Residential treatment programs provide an intermediate level
of care as compared to inpatient services, similar to skilled nursing treatment for
medical/surgical conditions.

38. Residential treatment is deemed to be a medically necessary option for
treating persons with severe eating disorders, which can require round-the-clock
supervision. According to ValueOptions’ own treatment guidelines, residential treatment
is the standard form of treatment for eating disorders for persons who do not meet the
criteria for inpatient hospitalization, but nevertheless are ill enough that they require 24-
hour structure and supervision of all meals in order to achieve a healthier weight level, to

decrease suicidality, and to develop sufficient motivation to successfully undertake

15 of 55





outpatient treatment. Given the potentially lethal nature of eating disorders, denial of
coverage for residential treatment can place members’ lives in jeopardy.

39.  According to Section 3.301 of ValueOptions’ medical necessity criteria:

Residential Treatment Services are provided to children/adolescents who

require 24-hour treatment and supervision in a safe therapeutic

environment. RTS is a 24 hour a day/7 day a week facility-based level of

care. RTS provides individuals with severe and persistent psychiatric

disorders therapeutic intervention and specialized programming in a

controlled environment with a high degree of supervision and structure.

RTS address the identified problems through a wide range of diagnostic

and treatment services, as well as through training in basic skills such as

social skills and activities of daily living that cannot be provided in a

community setting.

40. Residential treatment is also a standard form of treatment for substance
abuse disorders. According to Section 4.301 of ValueOptions” medical necessity criteria:

Residential treatment is a 24 hour a day/7 day a week facility-based level

of care which provides individuals with significant and persistent

substance abuse disorders therapeutic intervention and specialized

programming in a controlled environment with a high degree of

supervision and structure. Residential rehabilitation addresses the

identified problems through a wide range of diagnostic and treatment

services by reliance on the treatment community setting.

41.  ValueOptions’ medical director stated that there is evidence to support
residential treatment for eating disorders. Moreover, ValueOptions has designated
certain residential treatment facilities as diagnostic specialty units, because such units
have demonstrated areas of clinical expertise and provide effective treatment. The
categorical denial of coverage applied by ValueOptions had a deleterious impact on New
Yorkers. Inone case, ValueOptions denied residential treatment for a 14-year old
Emblem member suffering from anorexia nervosa, even though her doctors in an

inpatient facility (where she had been hospitalized with an irregular heartbeat) believed

that she needed such care. After a short period of day treatment, the girl relapsed,
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necessitating further hospitalization. In another case, ValueOptions denied coverage of
residential treatment for a young woman with a severe case of anorexia, even though she
was at 72% of ideal body weight — a dangerous condition. As a result, her family paid
thousands of dollars out of pocket for room and board so she could be monitored on a
24/7 basis in a residential treatment facility. Even then, ValueOptions denied coverage of
therapy services as not medically necessary, until an external reviewer reversed
ValueOptions’ decision, concluding that VValueOptions had “not acted reasonably, nor

with sound medical judgment, and not in the best interest of the patient.”

Cost-Sharing for Behavioral Health Services

42. ValueOptions has assessed higher copayments for behavioral health
outpatient treatment than health plan members were charged for outpatient
medical/surgical treatment. Until 2014, approximately 40% of MVP plans charged a
higher copayment for outpatient mental health visits than for outpatient primary care
visits. In some MVP plans, the mental health copayment was twice as high as the
primary care copayment. Until 2014, approximately 23% of HIP large-group plans
charged a higher copayment for outpatient mental health visits than for outpatient

primary care visits, in some cases, double the primary care copayment.

Other Problems With ValueOptions’ Administration of Behavioral Health Benefits

43.  The OAG’s investigation has revealed numerous other deficiencies in
ValueOptions’ administration of behavioral health benefits. The OAG has received
numerous complaints with regard to the Empire Plan that VValueOptions’ provider

network is inadequate, and does not include certain types of providers, such as licensed
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mental health counselors, as set forth in the Empire Plan benefits design. Providers and
consumers have also complained that VValueOptions has failed to assist providers and
members in transitioning between providers, and that ValueOptions’ network provider
listings are inaccurate and contain the names of providers who are not accepting new
patients, calling into question the adequacy of VValueOptions’ provider network.

44, In some instances, ValueOptions did not cover treatment for Emblem
members, pending completion of internal appeals. Due to numerous deficiencies with
ValueOptions” administration of Emblem members’ behavioral health benefits, including
the issues described above, ValueOptions terminated the director of the office where
those benefits are administered. ValueOptions has reduced reimbursement to members
for out-of-network behavioral health visits to non-M.D.’s for procedure codes that are
typically not billed by M.D.’s. For example, the procedure code for 45 minute
psychotherapy (90834) is not intended for use by M.D.’s, thus usual, customary and
reasonable (“UCR?”) rates contained in the FAIR Health database reflect billed charges by
social workers and psychologists, not M.D.’s. However, ValueOptions pays only 65% of
the UCR rate for procedure code 90834 for visits to social workers, and 75% of that rate
to psychologists. As a result, consumers are forced to pay more out-of-pocket for
behavioral health care. ValueOptions has also failed to reimburse certain procedure
codes that are standard in the mental health field (such as initial evaluation codes), has
reimbursed psychiatrists for evaluation and management codes at lower rates than other
medical/surgical providers receive, and generally has provided lower reimbursement for

in-network psychiatric services in 2014 than in past years.
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45. A 2012 Department of Financial Services audit concluded that
ValueOptions failed to meet the notification requirements of the New York Utilization
Review Law for prospective and concurrent review in almost all cases sampled. Section
4903(b) of the New York Insurance Law states that a utilization review agent must make
a utilization review determination involving health care services which require pre-
authorization, and provide notice to the insured and their provider thereof, within three
business days. In all 15 sampled cases, ValueOptions failed to provide verbal
notification to the insured and their provider within the statutorily required timeframe.
Section 4903(c) of the New York Insurance Law states that a utilization review agent
must make a determination involving continued or extended health care services, and
provide notice to the insured and their provider thereof, within one business day. In 11 of
15 sampled cases, ValueOptions failed to provide verbal notification to the insured and

their provider within the statutorily required timeframe.

1.  RELEVANT LAWS

46.  Timothy’s Law, enacted in 2006, mandates that New York group health
plans that provide coverage for inpatient hospital care or physician services must also
provide “broad-based coverage for the diagnosis and treatment of mental, nervous or
emotional disorders or ailments, . . . at least equal to the coverage provided for other
health conditions.” N.Y. Ins. Law 88 3221(1)(5)(A); 4303(g)(1). Further, all group plans
must cover, annually, a minimum of 30 days of inpatient care, 20 visits of outpatient care,
and up to 60 visits of partial hospitalization treatment for the diagnosis and treatment of
mental, nervous or emotional disorders or ailments. N.Y. Ins. Law §8

3221(I)(5)(A) (1) &(ii); 4303(g)(1)(A)&(B).
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47. Timothy’s Law also requires that deductibles, copayments and co-
insurance for mental health treatment be consistent with those imposed on other benefits,
N.Y. Ins. Law 88 3221(1)(5)(A)(iii); 4303(g)(1)(C), and that utilization review for mental
health benefits be applied “in a consistent fashion to all services covered by [health
insurance and health maintenance organization] contracts.” 2006 N.Y. Laws Ch. 748, §
1.

48. The New York Insurance Law requires every group plan that provides
coverage for inpatient hospital care to cover at least 60 outpatient visits in any calendar
year for the diagnosis and treatment of chemical dependence, of which up to twenty may
be for family members. N.Y. Ins. Law 88 3221(1)(7); 4303(l).

49, In 2004, New York enacted legislation creating Comprehensive Care
Centers for Eating Disorders (the “CCCED Law”). New York L. 2004, c.114. Pursuant
to the CCCED Law, the New York State Department of Health designated three Centers,
each of which must provide or arrange for a continuum of care tailored to the specialized
needs of individuals with eating disorders, including residential treatment. N.Y. Public
Health Law § 2799-g. The CCCED Law prohibits plans from excluding coverage
provided by a Comprehensive Care Center for Eating Disorders. N.Y. Ins. Law 8§
3221(k)(14); 4303(dd).

50.  The federal Mental Health Parity and Addiction Equity Act (“The Federal
Parity Act”), enacted in 2008, prohibits large group, individual, and Medicaid health
plans that provide both medical/surgical benefits, and mental health or substance use
disorder benefits, from: (i) imposing financial requirements (such as deductibles,

copayments, co-insurance, and out-of-pocket expenses) on mental health or substance use
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disorder benefits that are more restrictive than the predominant level of financial
requirements applied to substantially all medical/surgical benefits; (ii) imposing
treatment limitations (such as limits on the frequency of treatment, number of visits, and
other limits on the scope or duration of treatment) on mental health or substance use
disorder treatment that are more restrictive than the predominant treatment limitations
applied to substantially all medical/surgical benefits, or applicable only with respect to
mental health or substance use disorder benefits; and (iii) conducting medical necessity
review for mental health or substance use disorder benefits using processes, strategies or
standards that are not comparable to, or are applied more stringently than, those applied
to medical necessity review for medical/surgical benefits. 29 U.S.C. § 1185a; 42 U.S.C.
8 300gg-26; 45 C.F.R. § 146.136(c)(4)(i). The essential health benefit regulations under
the Affordable Care Act extend the Federal Parity Act’s requirements to small and
individual plans. 45 C.F.R. 8§ 156.115(a)(3).

51.  Timothy’s Law and the Federal Parity Act work together, in that
Timothy’s Law mandates coverage of mental health treatment which is at least equal to
coverage for other health conditions, and the Federal Parity Law requires that behavioral
health coverage be no more restrictive than coverage of medical/surgical treatment. For
example, Timothy’s Law requires coverage of at least 20 sessions of outpatient mental
health treatment per year. If a health plan does not place visit limits on substantially all
outpatient medical/surgical treatment, it may not place visit limits on outpatient mental
health treatment.

52.  ValueOptions is obligated to comply with the mental health parity laws.

ValueOptions has stated that it has “supported over 50 customers in becoming parity
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compliant.” In administering behavioral health benefits, ValueOptions has prepared
mental health parity compliance checklists for its health plan clients. ValueOptions was a
member of The Coalition for Parity, Inc., which brought an unsuccessful 2010 lawsuit to
block implementation of the Interim Final Rules under the federal Mental Health Parity
and Addiction Equity Act (“The Federal Parity Act”), contending that complying with the
rules would have a substantial impact on it. Further, the Chief Medical Officer of
ValueOptions” Commercial Division testified that VValueOptions must comply with the
mental health parity laws.

53.  The Affordable Care Act requires health plans to allow enrollees to
receive continued coverage pending the outcome of internal appeals. 42 U.S.C. 8§ 300gg-
19(a)(1)(C); 29 C.F.R. 2590.715-2719(b)(2)(iii) (group plans); 45 C.F.R.
147.136(b)(3)(iii) (individual plans).

54. The New York General Business Law prohibits “[d]eceptive acts or
practices in the conduct of any business, trade or commerce or in the furnishing of any
service in this state.” N.Y. G.B.L. § 349(a).

55.  The New York State Executive Law authorizes the Attorney General,
where there are “repeated fraudulent or illegal acts” or “persistent fraud or illegality in
the carrying on, conducting or transaction of business,” to seek relief, including enjoining
the continuance of such business activity or of any fraudulent or illegal acts, as well as
restitution and damages. N.Y. Exec. Law § 63(12).

56. Based on the findings of the Attorney General’s investigation, the
Attorney General has determined that VValueOptions’ conduct has resulted in violations of

N.Y. Executive Law Section 63(12), Timothy’s Law, the Federal Parity Act, and the
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Affordable Care Act. ValueOptions’ practices have had the effect of unlawfully limiting
members’ access to behavioral health services.

NOW, WHEREAS, ValueOptions neither admits nor denies the Attorney
General’s findings in Paragraphs 4 through 45 above; and

WHEREAS, access to adequate behavioral health treatment is essential for
individual and public health; and

WHEREAS, ValueOptions has cooperated with the OAG’s investigation; and

WHEREAS, the Attorney General is willing to accept the terms of this
Assurance under Executive Law Section 63(15) and to discontinue his investigation; and

WHEREAS, the parties each believe that the obligations imposed by this
Assurance are prudent and appropriate; and

WHEREAS, the Attorney General has recently entered into Assurances of
Discontinuance with MVP Health Care, Inc. (Assurance No. 14-006) and EmblemHealth,
Inc. (Assurance No. 14-031), each of which relates to VValueOptions’ administration of
New Yorkers’ behavioral health benefits; and

WHEREAS, the Attorney General has determined that this Assurance is in the
public interest.

IT ISHEREBY UNDERSTOOD AND AGREED, by and between the parties

that:
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IV. PROSPECTIVE RELIEF

57.  Within ninety (90) days of the Effective Date, ValueOptions will
implement the reforms set forth below in Paragraphs 58 through 72, for fully funded and
state and local governmental health plans in New York.

58.  Cost-Sharing Requirements: For outpatient behavioral health visits by

members of Emblem and MVP plans, ValueOptions will apply the member’s primary
care cost-sharing schedule in accordance with the AODs with those entities. For all other
plans, ValueOptions will work with and make recommendations to its clients to support
their compliance with relevant mental health parity laws, which include applying the
member’s primary care cost-sharing schedule for outpatient behavioral health visits. If
ValueOptions has a good faith belief that applying the specialist cost-sharing schedule for
outpatient behavioral health visits is legally permissible for a health plan, it will provide
written notice to the OAG regarding its basis for same and will not implement same until
thirty (30) days after parties have met and conferred.

59. No visit limits:

a. For members of Emblem and MVP plans, ValueOptions will not apply
any day or visit limits for behavioral health services, except for family
counseling services, coverage for which may be capped at 20 visits per
year, in accordance with the AODs for those entities. For all other
plans, ValueOptions will work with and make recommendations to its
clients to support their compliance with relevant mental health parity
laws, including that they will not apply any day or visit limits for

behavioral health services in any health plan it administers, except for

24 of 55





family counseling services, coverage for which may be capped at 20
visits per year, or any other limitations required by law. If
ValueOptions has a good faith belief that such limitations are required
by law, it will provide written notice to the OAG regarding its basis for
same and will not implement same until thirty (30) days after parties
have met and conferred.

b. For members of Emblem and MVP plans, ValueOptions will provide
coverage for services provided by mental health practitioners licensed
under Article 163 of the New York Education Law, in accordance with
the AODs for those entities. ValueOptions will work with and make
recommendations to its clients to support their compliance with
relevant mental health parity laws and the provider non-discrimination
provision of the Affordable Care Act, 42 U.S.C. 300gg-5(a), including
that they provide coverage for services provided by mental health
practitioners licensed under Article 163 of the New York Education
Law. If ValueOptions has a good faith belief that excluding coverage
for services provided by certain licensures of behavioral health
providers is justified, it will provide written notice to the OAG
regarding its basis for same and will not implement same until thirty
(30) days after parties have met and conferred.

60. Network Adequacy and Transitions:

a. ValueOptions will ensure that its provider network contains an

adequate number of behavioral health providers of different types
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(including psychiatrists, psychologists, social workers, nurse
practitioners, and mental health counselors), within a reasonable
distance from members’ residences, to meet the treatment needs of
such members.

b. ValueOptions will maintain a listing on its website (the “online
provider directory”), and make same available to members in hard
copy upon request, of the name, address and telephone number of all
participating providers, including facilities, and in the case of
physicians, board certification. ValueOptions will update the online
provider directory within fifteen days of the addition or termination of
a provider from ValueOptions’ network or a change in a physician's
hospital affiliation.

c. When a provider leaves ValueOptions’ network, VValueOptions will
assist members receiving services from that provider in locating and
transitioning to a new network provider, if requested.

d. Before ValueOptions adopts a new fee schedule, it will give providers
30 days written notice, along with a copy of the applicable fee
schedule showing the effective date, procedure codes and rates, and

indicating the clients/products to which it is applicable.

61. Reimbursement:

a. ValueOptions will reimburse members for out-of-network services at
the usual, customary and reasonable rate (“UCR”) for the relevant

behavioral health service, without applying lowered rates for non-

26 of 55





M.D. providers, unless any such lowered rates are already factored into the
UCR data source that VValueOptions employs.

b. ValueOptions will provide reimbursement for standard evaluation and
management codes (e.g., 99201, 99202, 99203, 99204, and 99205),
and will not require preauthorization of crisis codes.

c. ValueOptions will provide reimbursement for covered behavioral
health services by a licensed behavioral health provider for behavioral
health treatment of any diagnosis listed in the Diagnostic and
Statistical Manual of the American Psychiatric Association (the
“DSM”) that is covered by the client. VValueOptions will work with
and make recommendations to its clients to support their compliance
with relevant mental health parity laws, including providing
reimbursement for those DSM diagnoses covered under the Empire
Plan (the plan provided to public officers and employees pursuant to
Article 11 of the Civil Service Law), which currently includes the vast
majority of DSM diagnoses.

62. Utilization Review Process Reforms:

a. Preauthorization: ValueOptions will not impose any preauthorization

requirements for outpatient behavioral health services, and will
discontinue its practice of requiring submission by providers of
outpatient treatment reports after a set number of outpatient behavioral
health visits, unless comparable requirements are imposed for

substantially all outpatient medical/surgical benefits. If ValueOptions
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has a good faith belief that it may impose preauthorization
requirements for outpatient behavioral health benefits, pursuant to this
Paragraph, it will provide written notice to the OAG regarding its basis
for same and will not implement same until 30 days after parties have
met and conferred.

Comparability of Utilization Review Processes: ValueOptions will not

use the Outpatient Outlier Model for utilization review purposes. If
ValueOptions uses a utilization review tool for behavioral health
services that is based on quantity or frequency of outpatient visits, it
will develop such tool and update it annually based on clinical
evidence, and such tool will be approved by a physician who is board-
certified in general psychiatry, or, in the case of substance abuse
services, a physician who is board-certified in addiction medicine.
ValueOptions will conduct utilization review under such tool only to
the extent that the quantity or frequency of visits is inconsistent with
clinical evidence. Where, after applying such tool to the requests or
claims of a member, ValueOptions denies coverage for services, the
member shall be afforded all internal and external appeal rights.

Thoroughness of Reviews: Each ValueOptions staff member

conducting utilization review will consult the member’s entire case file
before rendering any utilization review decision, in particular to
determine whether ValueOptions has previously recommended a

particular level of care.
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Integration of Utilization Review for Medical/Surgical and Behavioral

Health Benefits: VValueOptions will cooperate with measures

implemented by its contracting health plans, in particular MVP and
Emblem, to promote the integration of administration of
medical/surgical and behavioral health benefits.

Collection of Information During Utilization Review: ValueOptions

will follow a protocol for the collection of information during
utilization review, which will include the elements set forth in Exhibit
A

Substance Abuse Treatment: VValueOptions will not apply any “fail

first” requirement for substance abuse rehabilitation treatment.
ValueOptions will administer coverage of outpatient substance abuse
treatment received in office settings, including, but not limited to,
medication-assisted treatment for opioid addiction.

Medical Necessity Criteria: ValueOptions has applied to OASAS for

approval of its criteria for determining medical necessity for substance
abuse treatment, and will continue to exercise best efforts to secure
such approval. ValueOptions will not require that members pose a
potential risk of serious harm to self or others in order to satisfy the
medical necessity criteria for behavioral health residential treatment or
inpatient substance abuse rehabilitation treatment.

Continued Treatment: When a member transitions from one level of

behavioral health treatment to another, for example from inpatient to
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outpatient care, ValueOptions will conduct the review for the second
level as a concurrent review, because it concerns continued treatment.

Classification of Denials: ValueOptions will process as medical

necessity denials any denials of coverage for behavioral health
services due to lack of clinical information and/or preauthorization.

Duration of Approvals: ValueOptions will not limit the number of

days or visits it approves for behavioral health treatment to one day or
one visit per approval, and will base such approvals on the treatment
needs of the member, unless clinically appropriate.

Concurrent Reviews: ValueOptions will conduct clinically appropriate

concurrent reviews in accordance with the following, unless a shorter
period of time is requested by the provider: (a) with regard to
residential treatment care, at least three days in advance of exhaustion
of previously approved days or visits, so as not to interfere with
treatment; (b) with regard to substance abuse rehabilitation, at least
two days in advance of exhaustion of previously approved days or
visits, so as not to interfere with treatment; and (c) with regard to
outpatient care, at least seven days in advance of exhaustion of
previously approved days or visits, so as not to interfere with
treatment. Providers may also request authorization of additional days
or visits in advance of exhaustion of previously approved days or

visits, consistent with the foregoing.
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I. Retrospective Reviews: ValueOptions will not conduct retrospective

reviews based upon predetermined billing codes or combination codes
(e.g., evaluation and management plus psychotherapy, which is a
standard combination), unless the coding pattern is unusual or
indicates fraud and abuse.

63.  Adverse Determination Notification: When making adverse benefit

determinations, ValueOptions will provide to the member and provider:

a. Telephonically, with respect to prospective and concurrent
determinations and, in writing, with respect to all adverse
determinations, the adverse determination.

b. Inwriting, a detailed explanation of the clinical reason for the denial,
citing to specific medical necessity criteria (explaining why they are
not met), member-specific facts, and treatment records.

c. Inwriting, what, if any, additional necessary information must be
provided to, or obtained by, ValueOptions to render a decision on the
appeal.

d. Inwriting, a prominent statement regarding the availability, to
members and providers, of Behavioral Health Advocates (who are
described below in Paragraph 64), with a notation that the provider and
member can contact an Advocate to obtain information about facilities

and providers able to provide alternative services to the member.
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e. Inwriting, clear, specific information about internal and external
appeals (including information as described below in Paragraphs 65
and 66);

f. Inwriting, the address of a website containing the medical necessity
criteria used in making the adverse determination, and notice of the
availability, free of charge upon request, of a copy of such criteria.

For all adverse determinations, ValueOptions will also provide the information described
above telephonically in a general manner (e.g., ValueOptions will advise that appeal
rights are available, but will not describe such rights in detail, unless asked to do so).
With respect to Emblem and MVP, adverse determination letters will be reviewed for
accuracy by the individual who authorized the adverse determination prior to distribution
to members and providers. With respect to all other clients, adverse determination letters
will be reviewed for accuracy by a clinical peer reviewer who has the authority to modify
or reverse the contents of the letter prior to distribution to members and providers. When
ValueOptions recommends or states in an adverse determination letter that a member can
be safely treated in a less intensive or restrictive level of care, it will then approve a
request for authorization for that level of care, as long as such request is made within ten
(10) days of receipt of the adverse determination letter, and will confirm that treatment
services are available to the member at such level of care within a reasonable distance
from the member’s home. ValueOptions will also include in adverse determination
letters a short list of alternative providers in the member’s area.

64. Behavioral Health Advocates: ValueOptions will cooperate with

Behavioral Health Advocates, individuals who are employed to aid MVP and Emblem
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members, in particular those whose requests or claims have been denied, by providing
accurate and current information regarding utilization review determinations and
processes, medical necessity criteria, complaint processes, and appeals, as well as
alternative treatment options for the member in the member’s area. Behavioral Health
Advocates employed by ValueOptions will return member calls within one (1) business

day.

65. Internal Appeals: VValueOptions will continue coverage of treatment
pending the completion of internal appeals.

66. External Appeals: To facilitate members’ timely submission of external

appeals, in particular expedited appeals, VValueOptions will cooperate with MVP and
Emblem as follows:

a. When ValueOptions renders an adverse determination of a request for
coverage of behavioral health services, such determination will be
eligible for expedited external review, if it: (i) meets the criteria of
New York Insurance Law Section 4914(b)(3) or New York Public
Health Law Section 4914(b)(3), i.e., if the member’s provider states
that a delay in providing the services would pose an imminent or
serious threat to the health of the member; (ii) relates to continued or
extended behavioral health services; or (iii) relates to inpatient,
residential, partial hospital, intensive outpatient mental health or
substance use disorder treatment.

b. When a member is eligible for expedited external appeal, as set forth

in subpart (a) of this Paragraph, ValueOptions will provide clear and
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conspicuous instructions, to the member and provider, orally and in
writing, regarding external appeal options, including expedited
appeals.

A provider may file an external appeal (whether standard or expedited)
on behalf of a member for a prospective, concurrent, or retrospective
denial of coverage for behavioral health services.

For Emblem plans, when a member or such member’s provider files an
expedited external appeal of a denial of coverage for behavioral health
services, ValueOptions must authorize the requested service until the
external review agent renders a decision.

Effective April 1, 2015, for all members, if a member or his/her health
care provider files an expedited internal and external appeal within
twenty-four (24) hours from receipt of an adverse determination for
inpatient substance use disorder treatment for which coverage was
provided while the initial utilization review determination was
pending, ValueOptions must provide coverage of the requested service

until the external review agent renders a decision.

Residential Treatment: VValueOptions will provide coverage for medically

necessary residential treatment for behavioral health conditions for members of MVP and

Emblem plans, in accordance with the AODs for those entities. As described in

ValueOptions” medical necessity criteria, residential treatment facilities provide 24 hours

a day/7 days a week treatment and supervision to individuals with severe and persistent

psychiatric disorders. Such facilities typically provide therapeutic intervention and
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specialized programming in a controlled environment with a high degree of supervision
and structure, in the context of a comprehensive, multidisciplinary and individualized
treatment plan, with regular physician visits. For all other plans, ValueOptions will work
with and make recommendations to its clients to support their compliance with relevant
mental health parity laws, which include providing coverage for residential treatment for
behavioral health conditions. If ValueOptions has a good faith belief that not providing
coverage for residential treatment for behavioral health conditions is legally permissible
for a health plan, it will provide written notice to the OAG regarding its basis for same
and will not implement same until thirty (30) days after parties have met and conferred.

68. Cooperation With Compliance Administrators: ValueOptions will

cooperate with the Compliance Administrators (the “Administrators”) appointed pursuant
to Assurance of Discontinuance No. 14-006 with MVP Health Care, Inc., and Assurance
of Discontinuance No. 14-031 with EmblemHealth, Inc. (the “Assurances”). The
Administrators’ main tasks are to: (i) evaluate the respective health plans’ compliance
with the respective Assurances; (ii) evaluate the respective health plans’ utilization
review system for behavioral health benefits; (iii) provide guidance to the respective
health plans and to ValueOptions; and (iv) provide quarterly reports concerning items (i)
through (iii) to the respective health plans and the OAG. In particular, ValueOptions will
cooperate with reasonable requests by the Administrators for data sufficient for the
Administrators to evaluate ValueOptions’ administration of the respective health plans’
behavioral health benefits. Data to be requested from ValueOptions by the
Administrators may include: (i) claims review results; (ii) metrics demonstrating

adequate access to effective behavioral health services, including, at a minimum:
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adequacy of the provider network; penetration rate; dollar spend on behavioral health
services; utilization review results; internal appeals and results thereof; external appeals
and results thereof; and member satisfaction with behavioral health coverage; and (iii)
adverse determination letters. Such data may be requested in the form of utilization
analyses, key indicator reports, population analyses, and/or other reports generated in the
normal course of business by ValueOptions.

69. Training: ValueOptions will provide training to all of its utilization review
and customer relations staff serving New York members, regarding the requirements of
this Assurance, Timothy’s Law, New York Insurance Law provisions regarding
substance use and eating disorder treatment, the Federal Parity Act, proper application of
medical necessity criteria, and appeals processes. ValueOptions will provide a copy of
such training materials to the OAG for approval before dissemination.

70. Grievances: For a three (3)-year period, ValueOptions will provide the
OAG with a quarterly summary of grievances (as such term is defined in Insurance Law
Section 4802) as made to ValueOptions or reported to VValueOptions by its clients
regarding behavioral health coverage, without patient-identifying information. A
grievance is a member or provider complaint to a health insurance company about a
denial based on limitations or exclusions in the contract.

71. Disclosures: ValueOptions will provide to members, in clear and
conspicuous language on its website, and by reference to its website in correspondence
with members, disclosures regarding behavioral health coverage, as set forth in Exhibit

B.
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72.  Annual Parity Compliance Report: For each of the three (3) years

following the Effective Date or until the compliance reporting requirements end under
both the MVP and Emblem AODs, whichever is earlier, ValueOptions will file an annual
report with the OAG, certifying compliance with the terms of this Assurance and
outlining how its administration of behavioral health benefits complies with Timothy’s
Law, New York Insurance Law provisions regarding substance use and eating disorder
treatment, and the Federal Parity Act. Such reports shall include, at a minimum, evidence
of the statements set forth in Exhibit B, as well as a completed parity compliance
checklist for each of its health plan clients, the form of which ValueOptions will prepare,
subject to approval by the OAG. In so doing, ValueOptions will obtain sufficient
information from its health plan clients regarding administration of their medical/surgical
benefits in order to complete the parity compliance checklists, in particular regarding

covered benefits, copayment levels, and request and claim denial rates.

V. RETROSPECTIVE RELIEF

73.  ValueOptions will cooperate with the retrospective relief provisions of the
MVP AOD and the Emblem AOD. Those retrospective relief provisions call for notice
to MVP and Emblem members regarding the opportunity to file independent appeals of
medical necessity denials and to file claims for residential treatment for behavioral health
conditions, for independent review of claims filed pursuant to such notice, and for
restitution to such members determined to have received medically necessary care
(“MVP AOD Appeals” and “Emblem AOD Appeals”). In cooperating with the
retrospective relief provisions of the MVP AOD and the Emblem AOD, ValueOptions

will also take the actions set forth below in Paragraphs 74 and 75.
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74.

MVP AOD Appeals Process. Effective immediately:

a.

b.

d.

ValueOptions will determine, within ten (10) business days of receipt,
whether each MVVP AOD Appeal application filed by an MVVP member
or his/her designee (“MVP Claimant”) is complete and eligible for
independent review, and transmit complete and eligible appeals
applications to MCMC, the independent entity conducting such review
(the “Reviewer”). The Reviewer is an independent utilization review
agent that has been selected by MVP and ValueOptions and has been
approved by the OAG. ValueOptions previously provided notice by
mail (including appeal applications) to potentially eligible MVP
Claimants.

All MVVP AOD Appeal applications filed by MVP Claimants must be
decided within forty-five (45) days of the date that the application was
deemed complete and eligible.

ValueOptions will make Behavioral Health Advocates (described
above) and ValueOptions Appeals Specialists available to assist MVP
Claimants in completing their appeal applications, including, where
necessary, assisting MVP Claimants in their efforts to submit proof of
out-of-pocket expenses and/or unpaid bills and invoices for treatment.
Where ValueOptions believes that an MVVP AOD Appeal application
is incomplete or that an MVP Claimant is ineligible for an appeal, it
may not reject such application unless it has communicated to the

MVP Claimant with specificity and in writing the reason for such
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incompleteness or ineligibility, has reached out to the MVP Claimant
telephonically to determine the reason for such incompleteness or
ineligibility, reasonably concluded that the application is incomplete
and/or the member is not eligible for an MVVP AOD Appeal, and
communicated the basis for this conclusion to the MVP Claimant and
to the OAG. The application may be rejected if it remains incomplete
and/or the member does not demonstrate eligibility for the MVP AOD
Appeal on or after the thirtieth (30™) day from the date ValueOptions
communicates to the MVP Claimant and the OAG the basis for its
conclusion.

ValueOptions will pay all claims of MVP Claimants eligible for
restitution within thirty (30) calendar days of the Reviewer’s decision,
except for residential treatment claims, which shall be paid within
thirty (30) calendar days of the Reviewer’s decision or within thirty
(30) days from the Effective Date of this Assurance, whichever is
later.

At the conclusion of the appeals process, ValueOptions will, at its own
expense, engage an independent auditor, subject to the approval of the
OAG, to confirm that: (i) all complete and eligible MVVP AOD Appeal
applications have been afforded independent review; and (i)
ValueOptions has distributed restitution payments to eligible MVP

Claimants, pursuant to the terms of the MVP AOD.
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75.

Emblem AOD Appeal Process:

a. ValueOptions will, at its own expense and with the OAG’s approval,

retain Rust Consulting, Inc. to serve as an independent third-party
administrator (“Claims Administrator”), which shall be responsible
for: (i) determining the completeness and eligibility of Emblem AOD
appeal applications filed pursuant to the Emblem AOD by Emblem
members (“Emblem Claimants”); (ii) contacting Emblem Claimants,
their providers, ValueOptions and Emblem, as necessary, to obtain
information regarding such applications; (iii) transmitting complete
and eligible applications to the Reviewer, MCMC (which is an
independent utilization review agent that has been selected by Emblem
and ValueOptions and has been approved by the OAG); and (iv)
ensuring that ValueOptions and Emblem distribute payments to
Emblem Claimants pursuant to the terms of the Emblem AOD

(“Claims Administrator’s Plan”).

. Within ten (10) business days following the execution of this AOD,

the Claims Administrator shall provide to the OAG and ValueOptions
a written plan reflecting the processes and procedures that the Claims
Administrator will follow (the “Claims Administrator’s Plan”) to: (i)
determine the completeness and eligibility of Emblem AOD Appeal
applications filed pursuant to the Emblem AOD by Emblem
Claimants; (ii) contact Emblem Claimants, their providers,

ValueOptions and Emblem, as necessary, to obtain information
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regarding such applications (including proof of payment and/or unpaid
bills and invoices for treatment); (iii) transmit complete and eligible
applications to the Reviewer; and (iv) ensure, by means of an audit,
that VValueOptions and Emblem distribute payments to Emblem
Claimants pursuant to the terms of the Emblem AOD. Upon the
OAG’s approval, which shall take into consideration any comments or
suggestions made by ValueOptions, the Administrator shall implement
the processes and procedures set forth in the Administrator’s Plan.
ValueOptions, having previously provided notice by mail (including
appeal applications) to potentially eligible Emblem Claimants, shall
provide to the Claims Administrator all Emblem AOD Appeal
applications that it receives from Emblem Claimants, immediately
upon receipt of such applications. ValueOptions will also provide to
the Claims Administrator the appeal application packages sent by

ValueOptions to such claimants.

. The Claims Administrator will determine, in accordance with the time

frame set forth in the Claims Administrator’s Plan, whether each
Emblem AOD Appeal application is complete and eligible for
independent review.

All Emblem AOD Appeal applications deemed complete and eligible
by the Claims Administrator must be decided by the Reviewer within

forty-five (45) days of such determination.
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f. ValueOptions will make Behavioral Health Advocates (described
above) and ValueOptions Appeals Specialists available to assist
Emblem Claimants in completing their appeal applications, including,
where necessary, assisting Emblem Claimants in their efforts to submit
proof of out-of-pocket expenses and/or unpaid bills and invoices for
treatment.

g. Where the Claims Administrator believes that an appeal application is
incomplete or that an Emblem Claimant is ineligible for an appeal, it
may not reject such application unless it has communicated to the
Emblem Claimant with specificity and in writing the reason for such
incompleteness or ineligibility, has reached out to the Emblem
Claimant telephonically to determine the reason for such
incompleteness or ineligibility, reasonably concluded that the
application is incomplete and/or the member is not eligible for an
Emblem AOD Appeal, and communicated the basis for this conclusion
to the Emblem Claimant and to the OAG. The Claims Administrator
will provide such information to the OAG on a weekly basis, unless
otherwise agreed. The application may be rejected if it remains
incomplete and/or the member does not demonstrate eligibility for the
Emblem AOD Appeal on or after the thirtieth (30™) day from the date
ValueOptions communicates to the Emblem Claimant and the OAG

the basis for its conclusion.
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ValueOptions will pay all claims of Emblem Claimants eligible for
restitution, including residential treatment claims, within thirty (30)
calendar days of the Reviewer’s decision.

ValueOptions shall be required to continue to retain the Claims
Administrator (or, if necessary, a replacement administrator that is
acceptable to the OAG) until all restitution payments have been made
to Emblem Claimants.

The OAG, at its discretion, shall have the right to require
ValueOptions to change the Claims Administrator upon a reasonable
and good faith determination that the Claims Administrator has been
ineffective in carrying out its duties pursuant to this Assurance.

In the event VValueOptions reasonably determines that the Claims
Administrator is not performing its duties in an objectively reasonable
manner consistent with the terms of this Assurance and the Emblem
AOD, ValueOptions shall notify the OAG and the Claims
Administrator in writing and the parties shall meet and confer within
five (5) days of such written notification in a good faith attempt to
resolve the issues.

The Claims Administrator shall not be permitted to subcontract its
obligations under this Assurance to any other person or entity, except
that, after notifying the OAG and subject to the OAG’s approval, the

Claims Administrator may retain additional persons or entities needed
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for the Claims Administrator to carry out its obligations under this
Assurance.

m. This Assurance shall be attached to VValueOptions’ contract with the
Claims Administrator.

n. ValueOptions shall provide a copy of its contract with the Claims
Administrator to the OAG within two business days of its execution.

0. ValueOptions shall bear any and all costs associated with retaining the
Claims Administrator.

p. ValueOptions shall cooperate with any and all requests by the Claims
Administrator or by the OAG to assist in communicating with Emblem
Claimants and their providers.

g. The agreement between ValueOptions and the Claims Administrator
shall require the Claims Administrator to treat all information provided
by the OAG regarding claimants as confidential and not to share such

information with any other person or entity.
VI. PENALTIES

76.  Within sixty (60) days of the Effective Date, ValueOptions shall pay
$900,000 to the OAG as a civil penalty, in lieu of any other action which could be taken
by the OAG in consequence of the foregoing. Such sum shall be payable by check to

“State of New York Department of Law.”
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VIl. LIQUIDATED DAMAGES

77. If ValueOptions violates any provision of this Assurance, or does not
provide requested information specified in Sections IV and V of the Assurance and/or
requested by the OAG pursuant to Paragraph 86 below, within thirty (30) days of such
request, the OAG may elect as its exclusive remedy in lieu of Paragraphs 90 through 92
below, to demand that VValueOptions pay liquidated damages of $1,000 per day for such
non-compliance or failure to provide requested information. Before liquidated damages
may be imposed, the OAG shall give ValueOptions written notice that ValueOptions may
be subject to liquidated damages under this paragraph. In the event that VValueOptions
does not cure the violation or provide the requested information within ten (10) days of
receipt of the OAG’s written notice, the OAG may impose liquidated damages pursuant
to this paragraph. The damages period shall commence on the date that ValueOptions
receives the OAG’s written notice and end on the date that VValueOptions cures the

violation or provides the requested information.

VIill. MISCELLANEQUS

Initial Compliance

78.  ValueOptions shall submit to the OAG, within forty-five (45) days of its
implementation of the prospective relief measures set forth in paragraphs 57 through 72

above, a letter certifying and setting forth, in detail, such implementation.

ValueOptions’ Representations

79.  The OAG has agreed to the terms of this Assurance based on, among other
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things, the representations made to the OAG by ValueOptions and its counsel and the
OAG’s own factual investigation as set forth in the above Findings. To the extent that
any material representations are later found to be inaccurate or misleading, this

Assurance is voidable by the OAG in its sole discretion.

Communications

80.  All communications, reports, correspondence, and payments that
ValueOptions submits to the OAG concerning this Assurance or any related issues is to
be sent to the attention of the person identified below:

Michael D. Reisman, Esq.

Assistant Attorney General

Health Care Bureau

Office of the New York Attorney General
120 Broadway

New York, New York 10271
Michael.reisman@ag.ny.gov

81. Receipt by the OAG of materials referenced in this Assurance, with or
without comment, shall not be deemed or construed as approval by the OAG of any of
the materials, and VValueOptions shall not make any representations to the contrary.

82.  All notices, correspondence, and requests to ValueOptions shall be
directed as follows:

Daniel M. Risku, Esqg.

Executive Vice President & General Counsel
ValueOptions, Inc.

240 Corporate Boulevard

Norfolk, VA 23502
Daniel.risku@valueoptions.com
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Valid Grounds and Waiver

83.  ValueOptions hereby accepts the terms and conditions of this Assurance
and waives any rights to challenge it in a proceeding under Article 78 of the Civil

Practice Law and Rules or in any other action or proceeding.

No Deprivation of the Public’s Rights

84. Nothing herein shall be construed to deprive any member or other person

or entity of any private right under law or equity.

No Blanket Approval by the Attorney General of ValueOptions’ Practices

85.  Acceptance of this Assurance by the OAG shall not be deemed or
construed as approval by the OAG of any of VValueOptions’ acts or practices, or those of

its agents or assigns, and none of them shall make any representation to the contrary.

Monitoring by the OAG

86. To the extent not already provided under this Assurance, ValueOptions
shall, upon request by the OAG, provide all documentation and information necessary for
the OAG to verify compliance with this Assurance. ValueOptions may request an
extension of particular deadlines under this Assurance, but OAG need not grant any such
request. This Assurance does not in any way limit the OAG’s right to obtain, by
subpoena or by any other means permitted by law, documents, testimony, or other

information.
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No Limitation on the Attorney General’s Authority

87. Nothing in this Assurance in any way limits the OAG’s ability to
investigate or take other action with respect to any non-compliance at any time by
ValueOptions with respect to this Assurance, or ValueOptions’ non-compliance with any

applicable law with respect to any matters.

No Undercutting of Assurance

88.  ValueOptions shall not take any action or make any statement denying,
directly or indirectly, the propriety of this Assurance or expressing the view that this
Assurance is without factual basis. Nothing in this paragraph affects ValueOptions’ (a)
testimonial obligations, or (b) right to take legal or factual positions in defense of
litigation or other legal proceedings to which the OAG is not a party.

89. It is the parties’ intention that none of the provisions in this Assurance
may be used as evidence in any in any litigation or other legal proceedings to which the
OAG is not a party. None of the legal and factual statements in this Assurance shall
operate as an admission by ValueOptions in any litigation or other legal proceeding to
which the OAG is not a party and ValueOptions reserves the right to deny, challenge or
refute any such legal or factual assertions in any litigation or other legal proceeding to

which the OAG is not a party.

Governing Law; Effect of Violation of Assurance of Discontinuance

90. Under Executive Law Section 63(15), evidence of a violation of this

Assurance shall constitute prima facie proof of a violation of the applicable law in any
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action or proceeding thereafter commenced by the OAG.

91. This Assurance shall be governed by the laws of the State of New York
without regard to any conflict of laws principles.

92. If a court of competent jurisdiction determines that VValueOptions has
breached this Assurance, ValueOptions shall pay to the OAG the cost, if any, of such
determination and of enforcing this Assurance, including, without limitation, legal fees,

expenses, and court costs.

No Presumption Against Drafter; Effect of any Invalid Provision

93. None of the parties shall be considered to be the drafter of this Assurance
or any provision for the purpose of any statute, case law, or rule of interpretation or
construction that would or might cause any provision to be construed against the drafter
hereof. This Assurance was drafted with substantial input by all parties and their counsel,
and no reliance was placed on any representation other than those contained in this
Assurance.

94, In the event that any one or more of the provisions contained in this
Assurance shall for any reason be held to be invalid, illegal, or unenforceable in any
respect, in the sole discretion of the OAG such invalidity, illegality, or unenforceability

shall not affect any other provision of this Assurance.

Entire Agreement; Amendment

95. No representation, inducement, promise, understanding, condition, or
warranty not set forth in this Assurance has been made to or relied upon by ValueOptions

in agreeing to this Assurance.
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96.  This Assurance contains an entire, complete, and integrated statement of
each and every term and provision agreed to by and among the parties, and the Assurance
is not subject to any condition not provided for herein. This Assurance supersedes any
prior agreements or understandings, whether written or oral, between and among the
OAG and ValueOptions regarding the subject matter of this Assurance.

97.  This Assurance may not be amended or modified except in an instrument
in writing signed on behalf of all the parties to this Assurance.

98.  The division of this Assurance into sections and subsections and the use of
captions and headings in connection herewith are solely for convenience and shall have

no legal effect in construing the provisions of this Assurance.

Binding Effect

99.  This Assurance is binding on and inures to the benefit of the parties to this
Assurance and their respective successors and assigns, provided that no party, other than
the OAG, may assign, delegate, or otherwise transfer any of its rights or obligations
under this Assurance without prior written consent of the OAG. “Successors” includes
any entity which acquires the assets of ValueOptions or otherwise assumes some or all of
ValueOptions’ current or future business administering behavioral health benefits for

fully funded or state and local governmental health plans in New York.

Effective Date

100. This Assurance is effective on the date that it is signed by the Attorney
General or his authorized representative (the “Effective Date™), and the document may be

executed in counterparts, which shall all be deemed an original for all purposes.
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AGREED TO BY THE PARTIES:

Dated: ValueOptions, Inc.

By: /M?L %;5 S

DANIEL M. RISKU

Executive Vice President & General
Counsel

ValueOptions, Inc.

March 4 , 2015

Dated: New York, New York ERIC T. SCHNEIDERMAN
) GZ\ Attorney General of the State of New York
Marci 4 oo15
LISA LANDAU
Health Care Bureau Chief

Bytw“ﬁﬁ“&"’“‘

MICHAEL D. REASMAN
Assistant Attorney General
Health Care Bureau
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Exhibit A

Protocol for Collecting Information for Medical Necessity Determinations

In making medical necessity determinations regarding requests for coverage of
behavioral health treatment, VValueOptions will:

1. Attempt to obtain from members and providers all information necessary
for determining whether a request for coverage of treatment meets the medical necessity
for the particular level of care at issue. Such information will, at a minimum, include:
diagnosis; symptoms; treatment goals; and, where appropriate, risks to the member from
not continuing treatment.

2. Inform the provider, and member (where practicable), orally and in
writing, of the specific information needed for making the medical necessity
determination, the time frame to provide the information, and acceptable methods of
submission.

3. Offer to make available to the member and provider a copy of
ValueOptions” medical necessity criteria for the level of care at issue, as well as any
checklist or questionnaire used by ValueOptions in making medical necessity
determinations for the level of care at issue.

4. In a case in which ValueOptions determines that it lacks sufficient
information to make a medical necessity determination, ValueOptions will make
reasonable efforts to obtain such information from the member and/or provider within the
applicable statutory time frames for rendering decisions, including at least one attempt in

writing and at least one attempt telephonically.
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Exhibit B

Content of Parity Disclosures and Parity Compliance Reports

ValueOptions will disclose to members in writing, and will in its Parity
Compliance Reports provide evidence of, the following statements:

1. ValueOptions administers broad-based coverage for the diagnosis and
treatment of behavioral health conditions, and works with its clients to ensure that such
coverage is at least equal to and no more restrictive than the coverage provided for other
health conditions. Behavioral health conditions include mental health and substance
abuse disorders.

2. On behalf of its clients, ValueOptions administers, subject to medical
necessity, benefits for inpatient and outpatient behavioral health care, which are at least
equal to and no more restrictive than medical/surgical benefits under the plan, as well as
for residential treatment for behavioral health conditions if its client health plans offer a
comparable medical/surgical benefit.

3. For outpatient behavioral health visits, ValueOptions recommends that its
client health plans apply the member’s primary care cost-sharing schedule.

4, The utilization review conducted by ValueOptions for behavioral health
benefits is at least equal to, and no more restrictive than, and applied no more stringently
than, the utilization review conducted for medical/surgical benefits by the health plans for
which ValueOptions administers behavioral health benefits.

5. Any annual or lifetime limits on behavioral health benefits for plans that

ValueOptions administers are no stricter than such limits on medical/surgical benefits.
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6. For plans it administers, ValueOptions does not apply any cost-sharing
requirements that are applicable only to behavioral health benefits, unless there is a
unique behavioral health benefit for which there is no comparable medical/surgical
benefit, and ValueOptions has provided notice of same to the Office of the Attorney
General.

7. ValueOptions does not apply any treatment limitations that are applicable
only to behavioral health benefits, except for family counseling services, which may be
capped at twenty (20) visits per year, or any other limitation required by law, for which
ValueOptions has provided notice to the Office of the Attorney General.

8. The criteria for medical necessity determinations made by ValueOptions
regarding behavioral health benefits are made available on a public website, and, upon
request, to any current or potential participant, beneficiary, or contracting provider.

9. Where a plan administered by ValueOptions covers medical/surgical
benefits provided by out-of-network providers, the plan covers behavioral health benefits
provided by out-of-network providers.

10.  ValueOptions members are charged a single deductible for all benefits,
whether services rendered are for medical/surgical or behavioral health conditions, with
the exception that some plans may charge a separate, combined deductible for
prescription drugs.

11. MVP and Emblem, for which ValueOptions administers behavioral health
benefits, offer members the services of Behavioral Health Advocates, who are trained to

assist members in accessing their behavioral health benefits, by supplying them detailed,
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accurate, and current information regarding: treatment options in the member’s area;

utilization review determinations and processes; medical necessity criteria; and appeals.
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		Daniel M. Risku, Esq.

		Executive Vice President & General Counsel

		ValueOptions, Inc.

		240 Corporate Boulevard

		Norfolk, VA 23502

		Daniel.risku@valueoptions.com

		Valid Grounds and Waiver

		No Deprivation of the Public’s Rights

		Monitoring by the OAG

		No Limitation on the Attorney General’s Authority

		Effective Date







